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PAYMENT OF THE LIABILITIES OF Co- 
PARTNERS. 








It often happens on the insolvency of a co- 
partnership that two classes of creditors pre- 
sent themselves demanding payment, and 
each claiming a preference or priority over 
the other; those who are creditors of the 
co-partners as such, claiming an equal right 
with all creditors to reach any assets whether 
of the individual members or of the firm, and 
a particular right as against the individual 
creditors to a priority in payment out of the 
assets of the co-partnership; on the other 
hand those who are creditors of an individual 
member of the co-partnership, claiming the 
right to have their debts first satisfied out of 
the assets of the individual debtor, as against 
those who are creditors of the debtor as a 
member of the firm. The law governing the 
rights of creditors in such cases is in a state 
of great uncertainty; for while the right of 
the creditors of the firm to a priority in pay- 
ment out of the firm assets is not at all dis- 
puted, their right to reach individual assets, 
as against the creditors of the individual, 
and the rigbt of individual creditors as such 
to any priority of any sort, is so greatly in 
dispute that it is quite impossible to reconcile 
the conflicting authorities and decisions. 

This conflict seems to have resulted from a 
misconception of the principles upon which 
the admitted rule rests, and the nature of the 
preference accorded to co-partnership cred- 
itors. 

In the case of Johnson v. Hersey, recently 
decided by the Supreme Court of Maine,! 
the question was directly before the court, 
and Peters, J., reviewing the authorities 
says: ‘Judge Story * * * denominates 
the partners as having a lien upon the prop- 
erty for firm debts, and creditors of the firm 
as having a quasi lien thereon.?_ Lord Eldon 
called the partner’s right an equity amount- 


110 Cent. L. J. 387. 
2 Story on Part. § 360. 
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ing to something like a lien.* Chief Justice 
Gibson describes the right thus: ‘The princi- 
ple which enables partners to pledge to each 
other the joint effects of a fund for the pay- 
ment of the joint debts, has introduced a 
preference in favor of joint creditors.’* 
Chancellur Kent says: ‘Creditors have no 
lien upon the partnership effects for their 
debts. Their equity is the equity of the 
partners operating to the payment of the 
partnership debts.’° It is commonly said in 
the cases that. the preference of the creditors 
is worked out through the equity of the part- 
ners. The lien is waived if all the partners 
assent to or join in the sale of partnership 
goods to pay the debt of one partner.® 
Chancellor Kent has been supposed to favor 
the theory of a creditor’s lien more strongly 
than some other jurists have; and the New 
York court, in a comparatively late case,’ 
say: ‘The better opinion is, at this time, in 
accord with the views of Chancellor Kent, 
that the partnership debts have in equity an 
inherent priority of claim to be discharged 
from the joint property.’ The principle 
seems to amount to this, that the partners 
hold the lien for themselves and creditors. 
It is theirs for the benefit of their creditors. 
They can not benefit themselves thereby ex- 
cepting as they confer benefit upon their 
creditors. * * * The lien or equity of 
the partners, until waived by the partners, 
holds the property in a condition where it 
can be taken by creditors.’’ This bewildering 
maze of inconsistent suppositions based upon 
doubtful premises and apparent fictions, 
evolving ‘‘quasi liens’’ and ‘‘equities amount- 
ing to something like a lien,’’ might be 
greatly extended, if needed, to prove the 
utter lack of harmony between the authori- 
ties.® 

When the ablest judges and text writers are 
unable to agree upon the principles involved 


3 Ex parte Williams, 11 Ves. 5. 

4 Doner vy. Stauffer, 1 Pa. 198. 

53 Kent Com. 65. 

6 Kent Com. supra. 

7 Nenagh v. Whitwell, 52 N. Y. 165. 

8 Case v. Beauregard, 9 Otto, 119, 8 Cent. L. J. 344; 
Appeal of York Co. Bank, 32 Pa. St. 446; Rice v. 
Barnard, 20 Vt. 479; 6 Ohio St. 54; 7 Id. 179; Ex parte 
Ruffin, 6 Ves. 119; Kimball v. Thompson, 13 Met. 28; 
Allen v. Centre Valley Co., 21 Conn. 130; Ladd v. 
Griswold, 4 Gilm. 25; Smith v. Edwards, 7 Humph. 
106; Robb v. Mudge, 14 Gray, 534; Hardy v. Mitchell, 
67 Ind. 486; 5 Johns. Ch. 60. 
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or even the character of the priority con- 
ceded to belong to partnership creditors, it is 
not strange that the opinions concerning the 
several legal propositions depending upon it 
are, if possible, still more inharmonious. 
Chancellor Kent, after laying down the 
rule as to priority of payment of partnership 
debts, adds: ‘*The equity of the rule, on 
the other hand, equally requires that the joint 
creditors should only look to the surplus of 
the separate estates of the partners after 
payment of the separate debts;’’ and says 
further: ‘‘The basis of the general rule is 
that the funds are liable on which the credit 
was given.’’? As to this assumed basis it may 
be enough to say that asa matter of fact 
credit is seldom or never given to any par- 
ticular fund, and therefore the question of 
equity as seldom arises. Probably the ma- 
jority of the courts and text writers adopt 
the rule laid down by Kent; but it is not 
recognized by many of the States,’ and the 
assumed basis is, in effect, repudiated by the 
Supreme Court of the United States. In 
Case v. Beauregard," it is held that: ‘‘Part- 
nership creditors have a standing in equity to 
enforce the application of partnership prop- 
erty to the payment of partnership debts 
only so long as the property remains in the 
firm ; after it has been conveyed in good faith 
and for a good consideration to one of the 
partners or to third persons, the creditors 
have no such rights.’’!2_ From this it neces- 
sarily follows that no separate funds are 
recognized by this court asa basis for the 
equity contended for by Chancellor Kent. 
Neither the reason given by Kent, nor that 
implied in the decision in Case v. Beaure- 
gard, is quite satisfactory. The one recog- 
nizes, as existing by operation of law, an 
equity for the benefit of each class of cred- 
itors to secure its particular debts resting on 
its corresponding fund, to which it is incor- 
rectly presumed that credit was mainly or at 
least primarily given when the particular debt 


93 Kent Com. 65. 

10 Camp v. Grant, 21 Conn. 41.; Bardwell v. Perry, 
19 Vt. 292; Emanuel v. Bird, 19 Ala. 596; Shedd v. 
Wilson, 27 Vt. 478. 

ll Supra. 

1: Ex parte Ruffin, 6 Ves. 119; Kimball v. Thomp- 
son, 13 Met. 28; Allen v. Centre Valley Co., 21 Conn. 
130; Ladd v. Griswold, 4 Gilm. 25; Smith v. Ed- 
wards, 7 Humph. 106; Robb v. Mudge, 14 Gray, 534; 
Baker’s Appeal, 21 Pa. St. 76. 





equity indeed at- 
than 


was contracted — an 
taching to personal property broader 
any vendor’s lien, because reaching not 
only the particular goods sold, but also 
covering all goods of a particular class 
however obtained, and  withal a lien 
more tenacious than that of the vendor 
of realty, because enforceable even against in- 
nocent third parties ; as, for example, against 
creditors of the other class who may by their 
superior diligence have secured a lien on the 
debtor’s property without notice of any equi- 
ties. The other recognizes an equally inde- 
finable, conditional lien held by the co-part- 
ners on the partnership funds, existing for 
the benefit of the creditors of the firm, but 
capable of being waived by any of the part- 
ners, even without the consent of the others, 
and without either the knowledge or consent 
of those very creditors for whom only it has 
any value.4* Then this rule giving priority to 
particular creditors does not recognize the 
law to be that when one sells goods to anoth- 
er and parts with the possession, the vendor 
can look only to the vendee for payment, and 
not to the goods sold as against third parties, 
or if it does recognize this to be the law, it 
makes an exception which is uncalled for. 
Again this rule squarely conflicts with this 
rule of equity which has become a maxim; 
‘*Equality among creditors is equity.’’ This 
is the plain logic of the law: ‘‘Where equities 
are equal the law must prevail ;’’ but ‘‘Equal- 
ity among creditors is equity ;’’ and this is the 
law: ‘‘The first in diligence is foremost in 
right.”’ 

If it is once admitted that the equities of 
all simple contract creditors are equal, then - 
the conclusion is inevitable that no one class 
of such creditors is entitled to any priority 
over another. And the equities of such cred- 
itors are unquestionably equal, because if it 
can be shown that there exists as to some a 
right to a preference amounting to a lien, 
then the creditor is shown not to belong to 
the class of simple contract creditors, but 
rather to the class of secured creditors, and a 
different rule applies. But if such right does 
not amount to a lien, then by every rule of 
law and equity, that creditor who by his dil- 
igence first obtains a lien is entitled to hold 
it as against all the world. Do partnership 


1s $ Kent Com. 65 (n.). 
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creditors then have a lien on the assets of the 
partnership? Chancellor Kent says: ‘Upon 
a dissolution of the partnership, each partner 
has alien upon the partnership effects, as 
well for his indemnity as for his proportion of 
the surplus. But creditors have no lien upon 
the partnership effects for their debts.’’4 
And these propositions seem to be well es- 
tablisbed by the authorities cited by bim. As 
to the second proposition, there certainly can 
be no doubt when the nature and essential 
characteristics of a lien are understood.” It 
is enough to say that liens must be either 
statutory or common law. It will not be 
claimed that the right of partnership credit- 
ors to a priority is of the former class; and 
under the latter: ‘‘Possession is not only es- 
sential to the creation, but also to the contin- 
uance of the lien; and when the party volun- 
tarily parts with the possession of the proper- 
ty, he is divested of his lien.’’16 
To state the proposition again, it is briefly 
this: The equities of all unsecured creditors 
whose claims arise out of a simple contract on 
the sale of personal property are equal, at 
least to this extent, that no such creditor can 
enforce his equities as against any legal prior 
lien obtained by the diligence of any particu- 
lar creditor. If this is the law, any creditor 
may levy execution on any property owned 
by any member of a copartnership, to satisfy 
a debt due from the firm; and any creditor 
may equally levy’ execution on the debtor’s 
interest in a copartnership to satisfy a debt 
due from him individually, and the creditor 
first securing a lien or payment is entitled to 
hold it. For this reason equity courts have 
refused to supersede the legal lien of a prior 
judgment recovered by a partnership creditor 
upon the separate estate of one of the firm in 
some cases, but have allowed the diligent 
creditor to receive the benefit of his dili- 
gence.!7_ But this is irreconcilably in conflict 
with the opinion of those courts which hold 
that individual creditors are absolutely enti- 
tled to priority of payment out of individual 
property as against joint creditors. It ap- 


143 Com. 65. 
15 2 Kent Com. 634 et seq. 
16 2 Id. 639. 
17 Meech vy. Allen, 17 N. Y. 300; Straus vy. Kerngood, 
* 21 Gratt. 584; Miles v. Pennock, 50 N. H. 564; 1 Story, 
Eq. Jur. § 553, 





parently conflicts also with the admitted right 
of co-partnership.creditors to priority of pay - 
ment out of co-partnership assets, but in fact 
it does not conflict with it. The apparent 
conflict arises from the peculiar nature of a 
co-partnership and the interest held by the 
partners. This interest is not in fact an own- 
ership of a certain part of the specific proper- 
ty of the firm, nor any absolute interest in 
any of its assets, but only a right to a partic- 
ular share of the net proceeds of the property. 
As stated by the Supreme Court of the United 
States,® ‘The right of each partner extends 
only to a share of what remains after payment 
of the debts of the firm and the settlement of 
its accounts.’’ Consequently, while any indi- 
vidual creditor may levy on the interest of his 
debtorin a copartnership and sell that inter- 
est to satisfy his debt, it becomes absolutely 
necessary that all debts be paid and accounts 
settled before that interest can be determined 
and reduced to possession.” The effect of 
this is apparently to give a preference to a 
certain class of the creditors; but in fact that 
is not the case, no preference properly speak- 
ing being given, and the question of superior- 
ity of equities not being in any way involved. 
It is not at all a matter of equities, but sim- 
ply a mechanical operation necessary to the 
determination of the material question as to 
whether the partner whose individual. debt is 
to be paid has any actual, individual interest 
in a certain undivided fund which can be ap- 
plied to the payment of the debt. This con- 
clusion is simple and logical, covering every 
case and conflicting with no principle of law 
or justice. 


* 
> 





THE SIXTEENTH AND SEVENTEENTH 
VOLUMES OF THE AMERICAN DE- 
CISIONS. 

The sixteenth, seventeenth and eighteenth vol- 
umes of this important series of reports are now 
to hand; but we have space this week to notice 
only the first cwo, leaving the last over for a 
future issue. The cases re-reported in the six- 


18 Case v. Beauregard, supra; and see Smith y. Ev- 
ans, 37 Ind. 527. 

193 Kent Com. 37, 65 and notes; Story on Part. 
$§ 311, 312 and notes. 

The American Decisions, containing all all the cases of 
general value and authority in the courts of the several 
States, from the earliest issue of the State Reports to the 
year 1869. Compiled and annotated by A. C. Freeman. 
Vols. 16,17. San Francisco: A. L. Bancroft & Co. 1880. 
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teenth volume are from eleven States, and include 
seventeen volumes as follows: 6 Conn., 3 and4 T. 
B. Mon. (Ky.), 4 and 5 Mart. N. S. (La.), 4 
Greenlf. (Me.), 7H. & J. (Md.),4 and5 Pick. 
(Mass.), 6 Cow. (N. Y.), 14,15 and 16 Serg. & 
Rawle (Pa.), 1 and 2 McCord Ch. (S. C.), 2 
Aiken (Vt.) and 5 Rand. (Va.) Chronologically 
they extend from 1825 to 1828. 

We have space to note but afew of the many 
interesting adjudications which this volume con- 
tains. In Gladwin v. Lewis, 6 Conn. 49, a statute 
of Connecticut required that on Thanksgiving 
day ‘‘all persons shall abstain from every kind of 
servile labor ahd vain recreation, works of neces- 
sity and mercy excepted,’’ and it was held that 
the service of civil process upon that day was 
void. It was admitted that such an act would be 
unlawful on the Sabbath under the statute which 
prohibited ‘‘secular business” on that day; but it 
was contended that there wasa distinction be- 
tween the two expressions, between ‘secular 
business”’ and ‘servile labor;” that the service of 
a writ might be called ‘‘secular business,” but not 
‘‘servile labor.’’ But Brainard, J.,said: ‘There 
is indeed a difference in expression, but, I think, 
not in principle. The service of a writ is labor 
and generally servile; a sheriff may race his horse 
after a fugitive debtor, and find the exercise ser- 
vile enough, and I think common sense would say 
it was servile enough.”’ In Waite v. Merrill, 4 
Greenlf. 102, Mellen, C. J., gives a long review of 
the history and principles of the society of 
Shakers, preliminary to holding that a member is 
bound by his covenant with the society whereby 
on becoming a member he stipulates never to 
make any claim for his services. Leigh v. Hver- 
hert, 4 T. B. Mon. 379, shows us a curious legisla- 
tive provision in Kentucky—the act of 1807, 
which enacted that ‘reports and books containing 
adjudged cases in the Kingdom of Great Britain, 
which decisions have taken place since July 4, 
1776, shall not be read nor considered as author- 
ity in any of the courts of this Commonwealth.’ 
In Johnson v. Ellison, 4 T. B. Mon. 526, it was 
ruled that ‘‘junior is no part of the name of a 
man. Itis neither the name of baptism nor the 
name of his family. It is an addition to dis- 
tinguish between two or more persons bearing 
the same name.”’ In State v. Knapp, 6 Conn. the 
habit of the judges of half a century ago to orna- 
ment their opinions with quotations from the 
Latin and Greek poets, and to borrow their meta- 
phors from the classics, is illustrated. The court 
held that they had no jurisdiction over a prosecu- 
tion for the obstruction of a highway, that not 
being either a felony or a high crime and misde- 
meanor. ‘By statute’? said Peters, J., *‘the Su- 
preme Court has cognizance of all offenses, 
whereof any part of the punishment is death, 
confinement in Newgate, or incapacity to hold 
office, and also of high crimes and misdemeanors. 
If the offense in question be cognizable by the 
Superior Court, it must be nearly allied and equal 
in guilt to the crimes so punishable, such as mur- 
der, arson, rape, burglary, robbery, forgery, per- 
jury, and many other atrocious crimes and felo- 





nies not to be mentioned among Christians. To 
which of these horrid crimes are the acts in ques- 
tion nearly allied or equal? Surely they are not, 
in the language of Lord Coke, animo felleo perpe- 
trata. Co. Lit. 391,¢@. Is it possible that a wise 
legislature, or a learned, humane and independ- 
ent judge, would doom a fellow citizen to the 
gallows er the cells of Newgate for erecting a 
pig-pen or planting a tobacco patch in the high- 
way, and without impeding the public travel? As 
well might Hercules be called upon by the indo- 
lent wagoner to give him a lift, as the Superior 
Court to abate nuisances and remove encroach- 
ments from the highways. Nec deus intersit nisi 
dignus vindice nodus. Hor. de Art. Poet. a.’? In’ 
Anderson v. Com., 5 Rand. 627, the Court of Ap- 
peals of Virginia decided that adultery, fornica- 
tion and the like were not indictable at common 
law, adding: ‘It is too late now to assume juris- 
diction over a new class of cases under the idea 
of their being contra bonos mores. We must con- 
sider the practice of the English courts, from 
which we derive the principle, as having settled 
in the course of many centuries the true limits 
and proper subjects of this principle. If we are 
to disregard these landmarks and take up any 
case which may arise under this principle as res 
integra, then might it be extended to cases which 
none has yet thought of as penal. A case of 
slander may display as much baseness and malig- 
nity of purpose, as much falsehood in its perpe- 
tration, as ruinous effects in its consequences and 
as pernicious an example in its dissemination, as 
this case of seduction. And yet none would 
think of prosecuting it criminally. It is true that 
if something peculiar in our situation had given 
rise to a class of cases contra bonos mores as in re- 
gard to our slaves, which could not have existed 
in England, we might be justified in applying the 
rule in the absence of all precedent. But in re- 
lation to seduction no such supposition can be 
made, as we know from the books of reports that 
many such cases have occurred there.’? A con- 
tract to rent a house for a purpose forbidden by a 
city ordinance is illegal and can not be enforced. 
Milne v. Davidson, 5 Mart. 409. Lands given by 
the government to a husband or wife during cov- 
erture, are the separate estate of the spouse to 
whom they are given. Roquier v. Roquier, 5 Mart. 
98. The record of the conviction upon an indict- 
ment for adultery is evidence in a subsequent suit 
for divorce brought against the defendant by his 
wife, both of the marriage and of the adultery. 
Anderson v. Anderson, 4 Greenlf. 100. The mother 
of a bastard can not inherit his estate. Cooley v. 
Dewey, 4 Pick. 93. Books of original entry of a 
tailor are admissible, though the charges are 
made after the work is cut and delivered to a 
journeyman, but before it is completed. Kaughley 
v. Brewer, 16S. & R. 133. 

In the seventeenth volume, tourteen volumes 
are re-reported, embracing the following reports: 
5 & 6'T. B. Mon. (Ky.),6 Mart. (La.), 5 Greenlf. 
(Me.), 1 Bland, Ch. (Md.), 6 Pick. (Mass.), 7 N. 
H., 4 Halst. (N. Y.), 7 Cow. (N. Y.), 1 Dev. (N. ° 
C.), 3 Ohie, 17 Serg. & Rawle (Pa.), 4 McCord 
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(S. C.), and 1 Mart. & Yerg. (Tenn.). They ex- 
tend from 1825 to 1829. In both volumes Mr. 
Freeman’s notes are as usual learned and valua- 
ble. 

Among the many cases of interest in this vol- 
ume we note the following: If a subscribing wit- 
ness to an instrument deny his signature, it may 
be proved by other testimony. Patterson v. Tuck- 
er, 4 Halst. 322. An indictment for stealing a 
*‘parcel’’ of oats is sufficiently certain. State v. 
Brown, 1 Dev. 137. A combination by two to 
cheat another by making him drunk and defraud- 
ing him at cards is an indictable conspiracy. 
State v. Younger, 1 Dev. 357. A conviction, judg- 
ment, and execution upon one indictment for a 
felony, not capital, is a bar to all other indict- 
ments for felonies not capital committed previous 
to such conviction. Crenshaw v. State, 1 Mart. & 
Yerg. 122. An opinion previously formed by a 
referee upon a case submitted to him is no objec- 
tion to the report, if it appear that his mind was 
open to conviction. Graves v. Fisher, 5 Greenlf. 
69. A woman may be appointed as an executive 
trustee of the court, where it will promote.the in- 
terests of all concerned, as where a committee is 
selected to take charge of a female lunatic or a 
luuatic husband. ‘There are many civil offices 
which, according to the common law, a woman is 
incompetent to fill, such as those of judges, jus- 
tices, ete. King v. Stubbs, 2 T. R. 395. But from 
the general language of our Constitution—for there 
is no express provision upon the subject—it ap- 
pears that women are virtually excluded from all 
the various offices of our government, legislative, 
judicial and executive. From which it would 
seem to follow that females could not constitu- 
tionally be employed, even as the mere 
ministerial agents of any one of the three 
departments, or be commissioned to _ per- 
form any executive duty required by any 
one of the courts of justice. In cases of lu- 
nacy, if the lunatie be a female, it is generally 
deemed most proper to appoint a female commit- 
tee. And soin other cases of that class, it has 
been sometimes held that the comfort of the un- 
fortunate person would be best promoted by hav- 
ing his person placed under the care of a female 
committee, as by appointing the wife to be the 
committee of her husband.’ Gilson’s Case, 1 
Bland. Ch. 113. <A city by law prohibiting a per- 
son without a license from carrying offal and 
house dirt through any of the streets, is not in 
restraint of trade and is valid. Re Vandine, 6 
Pick. 187. The right of an individual to a penalty 
incurred under a statute, is a ‘‘civil cause”? within 
the meaning of the New Hampshire Constitution, 
and can not be taken away by a repeal of the stat- 
ute. Dowv. Norris,4.N.H. 16. Bank bills may 
be attached and sold under execution. Spencer v. 
Blaisdell, 4 N. H. 198. In Sabin v. Harkness, 4 N. 
H. 415, the law of Gravestones is stated by Rich- 
ardson, J.: ‘*It seems that by the rules of the com- 
mon law those who have erected gravestones may 
maintain an action for any injury done to them 
during their lifetime. But after their decease the 
action in such a case belongs to the heirs of him 





to whose honor and memory the stones were 
erected: Co. Lit. 18, 6; Frances v. Ley, Cro. Jae. 
366; Corven’s Case, 12 Co. 105; Spooner v. Brews- 
ter, 3 Bing. 136; Pym v. Gorwyn, Moore, 878; 
Spooner v. Brewster, 2 C. & P. 34. These rules 
seem to us to be founded on sound reason and 
good sense. Gravestones are erected to perpetu- 
ate the memory of departed friends and to mark 
the spot where their ashes repose. Those who 
erect them must in general have and feel an inter- 
est in their preservation. And this is an interest 
wh.ch the law wisely protects. For no one is so 
likely to vindicate injuries done to these memo- 
rials as those who erected them. But when they 
who erected the stones are gene, as the heirs of 
those to whose memory they may have been erect- 
ed must then have the deepest interest in their 
preservation, the law wisely leaves it to those 
heirs to vindicate the wrong. In these monu- 
ments neither executors nor administrators have 
any interest. They are fixed to the freehold and 
belong to the heirs. Nordothey cease to be their 
property when severed from the freehold. When 
a man’s property which is fixed to the freehold is 
severed, it does not thereby cease to be his prop- 
erty.’’ In Stackpole v. Hennen, 6 Mart. 481, the rule 
as to the exemption of counsel from liability for 
words spoken at the trial is admirably stated by 
Porter, J.: ‘It is difficult to draw the line in such 
a manner as that on one side will be found the 
rights of parties to have everything pertinent in 
defense of their cause told, motives arraigned, 
conduct scrutinized, and that freedom of discus- 
sion which is so necessary to the discovery ef 
truth; and on the other side that protection from 
calumny and unfounded invective which honest 
men have a right to expect while standing before 
a court of justice as witnesses or parties. The 
best rule is, we think, to protect counsel for every 
thing they say which is pertinent to the case, 
whether they are instructed or not. The last part 
of this rule ‘s obviously just. The great latitnde 
which the law allows in discussion, has for its ob- 
ject the discovery of truth in the matters at issue, 
and that object can never be promoted by invee- 
tive foreign to the subject under examination.. 
The first part of the rule we think equally sustain- 
able on principles of utility. The protection ae- 
corded by it does not, place suitors and witnesses 
at the mercy of their adversaries and counsel. It 
only fixes the responsibility on the client instead 
of the advocate. Counsel are bound to believe 
the information communicated to them by those 
whose interests they advocate. Parties have a 
right to present their case through their agents to 
the tribunal that tries it insuch manner as to them 
may seem meet; and it would be a great impedi- 
ment to the free and efficient administration ef 
justice, if the attorney was obliged to make every. 
statement the cause might require on his own re- 
sponsibilify. It is no doubt desirable that inves- 
tigations in courts should be conducted with all 
the circumspection and delicacy which charaec- 
terize the intercourse of social life. But this im 
too many instances would tLe inconsistent with 
the rigorous obligations imposed on those who 
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administer justice. A great deal of litigation is 
produced by the knavery of men, hence, the ne- 
cessity of free and bold examination; vice fre- 
quently requires to be stripped of the mantle in 
which hypocrisy and cunning envelop it, and laid 
open to the animadversion of justice and the in- 
dignation of mankind. But these important ob- 
jects could not be accomplished, if the ministers 
whom the law authorizes parties to employ were 
not protected in the discharge of their duty.” 
In these days when it is popularly supposed that 
a man’s will may be set aside for almost any ec- 
centricity which he can be shown to have possess- 
~ed in his life, and which popular supposition is 
supported by many verdicts and by nota few 
courts, the case of Lee v. Lee, 4 McCord, is inter- 
esting as showing how differently things were 
managed in the year 1827. Itis safe to say that 
such a will as that of Mason Lee, made and exe- 
cuted by such an individual, would not, in the 
year 1880, be permitted to stand. Here is the 
will: An estate worth $50,000 was left to the 
States of Tennessee and South Carolina, his heir at 
law, and his two illegitimate sons being disinher- 
ited. No partof his estate, the will especially en- 
joined, should be “‘in any wise inherited by any 
of my relatives while wood grows or water runs.”’ 
‘His executors, one of whom was described as ‘‘one 
of the first-rate Baptist preachers,’’ were empow- 
‘ered to defend the will ‘‘so long as there is money 
left to fee the best lawyer in Charleston.’’ Here 
is the testator: A man who believed in witches; 
who believed that an influence could be exerted 
on his body and mind from a distance; that some 
of his relations were in his teeth, and in order to 
dislodge them he had fourteen drawn. He made 
his own clothes; his pants were like petticoats, 
‘his coat was a blanket with a hole cut in it. He 
kept his hair cut close to prevent the witches get- 
ting hold of it. He had fifteen swords of great 
size, one of which he carried constantly. He 
slept in the day time, and kept awake at night. 
He believed he had the devil nailed up in his fire- 
place. His house was a hovel adjoining a pig-sty. 
He was easily alarmed; the ticking of a clock 
frightened him. He cut off the tails of his cattle, 
giving as a reason that they made themselves poor 
fighting flies, and if their tails were off they would 
get fat; he also cut off the ears of all his horses 
and rules. A reason which he gave for not pro- 
viding for one of his sons was that he was his 
twin brother. The will of this extraordinary per- 
son being contested on the ground of insanity, 
was sustained by a jury, and on appeal by the 
Supreme Court. 








GUARANTY —WHEN CONDITIONAL — AC- 
TION. 





KING v. BATTERSON. 





.’ Supreme Court of Rhode Island, July, 1880. 


Action on a guaranty as follows: “H.R. H., Esq.: If 
Mr. J. G. H. contracts with you for lime and plaster to be 





used in fire-proofing and plastering City Hall and Court 
House buildings in Providence, promising to pay your 
bills from moneys received by him for work done on 
said buildings, I will guarantee the faithful performance 
of such contract with you. Yours truly, J.G.B.” Held, 
that this offer of guaranty was conditional; that B. was 
entitled to notice that the condition was accepted, and 
that without distinct notice of such acceptance it did 
not take effect. 


2. The lime and plaster werein fact furnished, not by 
H., but by the plaintiff K. Held, that:K. could nothold 
B., on his guaranty offered to H., nor could he maintain 
his action on the ground that H. was his agent. 


Plaintiff's petition for a new trial. 

B. N. & S. S. Lapham, for plaintiffs; Charles 
Bradley. for defendant. 

POTTER, J., delivered the opinion of the court: 

This actionis for goods sold and delivered to 
Jas. G. Haley upon the guaranty of the defend- 
ant. of which the following is a copy: 

‘“‘Hartford, Conn., 23d May, 1876. 
“H. R. Horton, Esq.,78 So. Water Street, Provi- 

dence, R. I. 

‘“*DEAR Sir: If Mr. J. G. Haley contracts with 
you for lime and plaster, to be used in fire-proof- 
ing and plastering City Hall and Court House 
buildings in Providence, promising to pay your 
bills from moneys received by him for work done 
on said buildings, I will guarantee the faithful 
performance of such contract with you. 

‘Yours truly, 
“J. G. BATTERSON.”’ 
And which was written in reply to a letter, of 
whieh the following is a copy: 
‘*Providence, R.I., May 23, 1876. 
“J. G. BATTERSON, Esq., 

“DEAR Sir: Mr. James G. Haley called on me 
yesterday, asking for estimate on stock for City 
Hall sud Court House buildings. He referred me 
to you, and said you would guarantee the payment 
of all stock delivered himin these jobs. Please 
inform me if this is so by return mail. 

“Yours truly, etc., 
“H.R. HORTON.” 

The goods were furnished, not by Horton, to 
whom the guaranty was given, but by the plaintiff. 

Two points may be considered in this case. 

First, was notice of acceptance necessary? 

The instrument or writing relied on is not an 
absolute undertaking to pay for certain goods if 
the buyer does not. Itis an offer made to the sel- 
ler to be bound if the purchaser will comply with 
a certain condition. We think that being an of- 
fer, the defendant was entitled to notice at any 
rate that the condition had been complied with, 
on which condition he was to become liable. 

It is not an absolute promise to pay for such ad- 
vances as a person may make to another, where 
the only condition, if it can be called a condition, 
is that the guarantee shall furnish the goods; but 
there is another condition, that a certain promise 
was to be made by the purchaser to pay out of 
certain funds, and the guarantor had a right to 
know that this promise was made in a manner to 
be available tohim. See cases cited in Brandt on 
Suretyship, secs. 159, 161-3. 

There must always be an acceptance, but this 
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may be express or implied. And if the guaranty 
be by letter for a future operation, especially of 
uncertain amount, then there should be distinct 
notice of acceptance. The guarantor should have 
an opportunity to know his liability and provide 
for it. ‘And unless the transaction is such that it 
of itself gives him all the knowledge he needs at a 
proper time,” then he should have distinct notice. 
2 Parsons on Contracts, *14. And the relations 
of the parties, nearness of residence, are often 
mentioned as circumstances to be considered. 
And see 1 Chitty on Contracts, 11th ed. 742, note; 
Whitney v. Groot, 24 Wend. 82, 84; 2 Amer. Lead. 
Cas. 75. 

Second. 'The guaranty was addressed to Hor- 
ton, and the plaintiffs, not Horton, furnished the 
goods, and sue for them. 

Now, ordinarily, a guaranty is not negotiable. 
It may, indeed, be made so, if such appears to be 
the intention of the ‘guarantor. It may not be 
addressed to any particular person. It may be 
an offer addressed to all the world, as in the case 
of a reward offered. But if addressed to a par- | 
ticular person, as in this case, we think it can not 
be transferred so as to enable another to suc vpon 
itin hisown name. There may be good reasons 
why the guarantor should be willing, to deal with 
one person and not with another; and there may 
be equities, or other dealings, between the guar- 
antor and the guarantee which the former may 
desire to provide for, and has a right to provide 
for. Brandt on Suretyship, secs.‘96, 97; Taylor 
v. Wetmore, 10 Ohio, 490; Bleeker v. Hyde, 3 Mc- 
Lean, 279. 

Can the plaintiffs maintain the suit on the 
ground that they were the real party in interest, 
and that Horton made the contract as their agent? 
We think not. In2 Smith’s Lead. Cas, *373, are 
cited many cases where it has been held that on a 
contract made with one person, if he was agent for 
another, the real principal may sue or be sued onit, 
‘cunless its terms, or the circumstances under 
which it is made, indicate an intention to bind. or 
entitle one to the exclusion of the other.”’ It has 
been held that this does not extend to negotiable 
paper, so as to charge an unnamed principal. 2 
Smith’s Lead. Cas. *375. 

The reasoning of the Supreme Court of New 
York in Walsh y. Bailie, 10 Johns. 180, applies to | 
this part of the case as well as to the question of 
negotiability. The defendant had written to the 
plaintiffs in Albany that he would be responsible, 
toa certain amount, for goods to be supplied to 
one Sherman, in Western New York, on the best 
terms. The plaintiffs employed a person living 
nearer Sherman to supply the goods. The court 
held the defendant not liable. The person em- 
ployed might not have the capital or means to 
sell on good terms. The defendant might have 
been willing to be answerable to the plaintiffs, 
having confidence in them. He made no contract 
to be answerable to anybody else. It was enough 
that he had not. 

Nearly all the cases where an undisclosed prin- 
cipal has been held entitled to sue are cases of 
ordinary contracts. When a contract is for the 











purchase of goods, and the quality and quantity 
of the goods and the price are defined, no injury 
might result; and in such cases it might be with- 
in the contemplation of the parties that the work, 
e. g., repairing wagons, should be, or from the 
known situation of the party must be, done by 
sub-contract. See British Wagon Co. v. Lea, 28 
W. R. 349; L. R. 5 Q. B. Div. 149. But when the 
contract is such as to imply peculiar confidence in 
the honesty, pecuniary ability, knowledge or 
skill of the person to whoma guaranty is ad- 
dressed, there is good reason for holding it to be 
strictly personal, unless its language implies the 
contrary. 

As to the assignability of a contract where 
special confidence is reposed, see Burial Board of 
St. Margaret, Rochester, v. Thompson, L. R. 6 C. 
P. 445, 457; Robson v. Drummond, 2 B. & Ad. 
303; British Wagon Co. v. Lea, L. R. 5Q. B. 
Div. 149; Humble v. Hunter, 12Q. B. CN. 8.) 310; 
Boulton vy. Jones, 2 H. & N. 564, 566. . 

And as to the weight of authority on this ques- 
tion of suit by an undisclosed principal, see 1 Par- 
sons on Contracts, 6th ed. *55, note x; Fenly v. 
Stewart, 5 Sandf. 101, 107, where the New York 
court, referring to the dictum of Parke, B., in Hig- 
gins v. Senior,8 M.& W. 834, 844, that parol ev- 
idence, to charge an unnamed principal, does not 
contradict the written instrument, says: ‘Now, it 
requires very nice powers of discrimination, we 
think, to perceive how the introduction of a new 
party into the contract is not a contradiction of the 
written instrument, as well as the striking out of 
a party already in.”’ 

Petition dismissed. 


cr 





NEGLIGENCE — LIABILITY OF COUNTY 
FOR CONSTRUCTION OF COURT-HOUSE. 





KINCAID v. HARDIN COUNTY. 





Supreme Court of Iowa, April, 1880. 


Acounty is not liable in damages to a person injured 
by reason of the negligent construction of acourt-house, 
or by its negligence in not lighting an unguarded and 
dangerous stairway leading to a court-room. 


Appeal from Hardin District Court. 

Itis averred in the petition that the defendant 
is the owner of a two-story building in Eldora, 
Hardin county, which is used as a court-house, 
and in the upper story of which the sessions of 
the district and circuit courts are held; that on the 
fifteenth day of October, 1878, the plaintiff was in 
attendance as a witness upon a night session of 
the district court in said building; that the said 
building was accessible only by a narrow and un- 
guarded stairway, which at night was extremely 
dangerous and unsafe to pass down, unless 
lighted by a lamp or other artificial light, as the 
defendant well knew; that when said evening or 
night session of said court adjourned plaintiff 
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started to go down said stairway, using all possi- 
ble care and diligence, but owing to the unskilful 
and negligent manner in which said stairway was 
constructed, and owing to the gross negligence of 
the defendant in not lighting and properly guard- 
ing said stairway, the plaintiff, without fault or 
negligence on his part, fell from the top of said 
stairway to the floor below, by reason of which he 
rwas severely injured, and for which he asks judg- 
‘ment against the defendant for $10,000. There 
“was a demurrer to the petition, which was sus- 
‘tained. Plaintiff appeals. 

William V. Allen, for appellant. 
cand Porter & Moir, for appellee. 

ROTHROCK, J., delivered the opinion of the 
court: 

We are required to determine in this case wheth- 
era county is liable in damages to a person in- 
jured by reason of the negligent construction of a 
court-house, and because of negligence in not 
lighting an unguarded and dangerous stairway 
leading to a eourt room. If, in the discussion of 
the question, regard is to be had to adjudicated 
cases, it must be held that no such liability exists. 
See 2 Dillon Mun. Corp. § 762; Cooley’s Const. 
Lim. 246; 2 Addison on Torts, 1298. A large 
number of authorities are cited by the learned au- 
thors; and in Addison on Torts it is said: “‘A 
plainly marked distinction is made, and should be 
‘observed, between municipal corporations proper, 
as incorporated villages, towns and cities, and 
those other organizations, such as townships, 
counties, school districts, and the like, which are 
established without any express charter or act of 
incorporation, and clothed with but limited pow- 
ers. These latter political divisions are called 
quasi corporations, and the general rule of law is 
now well settled, that no action can be maintained 
against corporations of this class by a private per- 
son for their neglect of public duty, unless such 
right of action is expressly given by statute.” 

That municipal corporations proper are liable 
to an action for damages in such cases is settled 
beyond all question. The question has generally 
arisen in actions for injuries caused by unsafe and 
‘defective streets, sidewalks and bridges upon 
public thoroughfares; and as is said in Soper v. 
Henry County, 26 Iowa, 264, there may be found 
decisions in almost all, if not in every State of the 
‘Union, to the effect that such actions may be main- 
itained. In the same case itis said: ‘On the other 
ihand the decisions are almost (though not whol- 
ly) uniform to the effect that counties and other 
quasi corporations are not liable to private actions 
for the neglect of their officers in respect to high- 
ways, unless the statute has, in so many words, 
created the liability, specially giving the action 
to the party injured.” 

The authorities cited in support of the proposi- 
tion are, in the main, the same as those cited by 
the learned text writers above quoted. We need 
but refer to a few of them, which closely resemble 
the case at bar. In Commissioners of Hamilton 


Huff & Reed, 


County v. Mighels, 7 Ohio St. 109, it was held that 
a county was not liable for an injury suffered by 
the plaintiff, who, when in attendance upon court 





as a witness, was precipitated into the cellar of 
the court-house in consequence of the negligent 
omission of the agents or officers of the county to 
guard or light a dangerous opening leading into 
the cellar. In Bigelow vy. Randolph, 14 Gray, 
541, it was held that a town in Massachusetts, 
which had assumed the duties of aschool district, 
was not liable for an injury sustained by a schol- 
ar attending the public school, from a dangerous 
excavation in the school-house yerd, owing to the 
negligence of the town officers. In Eastman vy. 
Meredith, 36 N. H. 284, it was held that a town 
was not liable for an injury to a person received 
by the giving way of the floor of a town-touse at 
an annual town meeting, the building having 
been negligently and defectively constructed by 
those who built it forthe town. The ground upon 
which it is held that quasi corporations, such as 
counties, towns, school districts, and the like, are 
not liable for damages in actions of this character, 
is that they are involuntary, territorial, and polit- 
ical divisions of the State, created for government- 
al purposes. aud that they give no assent to their 
creation, whereas municipal corporations proper 
are either specially chartered or voluntarily or- 
ganized under general acts of the legislature. 

This couré, years ago, held that a county was 
liable for an injury to a person caused by a de- 
fective county bridge. Wilson v. Jefferson 
County, 13 Lowa, 181. That case had been fol- 
lowed in a number of other cases down to the 
present time, although exhaustive arguments 
have been made insisting that it should be over- 
ruled as against not only the weight, but the 
whole current of authority. As often as the 
question has been made, the rule has been adhered 
to without deviation. In Huston v. Iowa County, 
43 Iowa, 456, it is said: ‘*We have no inclination 
now to review, either for the purpose of fortifying 
or overturning a. case (referring to Wilson v. 
Jefferson County) which has for so long a time, 
in so many instances and in so deliberate a man- 
ner, been sanctioned and fullowed.”’ 

It is insisted by counsel for appellant that the 
defendant must be held liable in the case at bar, 
because such liability rests upon the same ground 
and is controlled by the same principles as the 
cases involving liability for injuries caused by de- 
fective bridges. It must be admitted that a dis- 
tinction in principle between one injury resulting 
from a defective county bridge, and one caused 
by a defective and improperly constructed court- 
house, is not very plain nor easily demonstrated. 
But as the line of decisions in this State as to 
the liability for defective bridges stands almost 
if not quite alone, as we have seen, we have no 
disposition to carry the doctrine further than is 
necessary to sustain the decisions of the court, 
which have stood so long that it may truthfully be 
said they have the implied sanction of the law- 
making power and the people of the State. 
Krause vy. Davis County, 44 Iowa, 141. 

There is a recognized distinction, however, 
which we will proceed briefly to examine. An 
examination of the cases where it is held that 
quasi corporations are not liable in actions of this 
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character will disclose that the reason of the rule 
is, as before observed, that they are involuntary 
political divisions of the State, created for gov- 
ernmental purposes; and in Bigelow v. Randolph, 
supra, it is said that the rule holding these quasi 
corporations not liable is of limited application. 
“It is applied in the case of towns only to the 
neglect of or omission of a town to perform those 
duties which are imposed upon all towns without 
their corporate consent, and exclusively for pub- 
lic purposes, and not to the neglect of those ob- 
ligations which a town incurs when a special duty 
is imposed on it with its consent, express or im- 
plied, or a special authority is conferred on it at 
its request.”’ 

The statutes of this State contemplate that 
every county shall be provided with the necessary 
county buildings, and to that end, by section 303 
of the Code, “the board of supervisors are em- 
powered to build and keep in repair the necessary 
buildings for the use of the county and the 
courts.”’ Section 173. provides that “‘when a 
county is not provided with a regular court house 
at the place where the courts are to be held, they 
shall be held at such place as the board of super- 
visors provide.’’ It will be seen that all counties 
are required without their assent, and exclusively 
for public purposes, to provide a room or place 
for holding the courts. The counties have no 
option concerning this duty. It is an involuntary 
duty imposed upon them by the State and im- 
posed upon all alike. The obligation to build 
bridges is different. The statute leaves it to the 
respective counties to determine what bridges 
shall be built. It is provided that the board of 
supervisors shall have power “‘to provide for the 
erection of all bridges which may be necessary 
and which the public convenience may require 
within their respective counties, and to keep the 
same in repair.’’ Code, § 303, sub. 18. 

The respective counties are not absolutely re- 
quired by this provision of the statute to build 
any particular bridge, or to build any bridge 
whatever. It is a question to be determined by 
the board of supervisors, taking into account the 
wants and convenience of the public. Now, 
when they elect to build a bridge, it may very 
properly be said that under the rule last above re- 
ferred to, the county incurs a duty by its consent, 
and should be liable for the negligent performance 
of it, or for negligently permitting the bridge 
built by its express consent to become out of 
repair. 

We are aware that this distinction has not been 
taken in any of the cases determined by this 
court; but it seems to us to be sound, and, unwil- 
ling as we are to extend the liability of these 
quasi corporations further than already obtains, 
which, if done, must inevitably lead to inextrica- 
ble complications arising in actions for all possi- 
ple negligent acts, we conclude that the ruling of 
the district court should be affirmed. Affirmed. 
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CONTRACT FOR SALE OF GOODS— OFFER 
AND ACCEPTANCE -—- REVOCATION OF 
OFFER — COMMUNICATION BEFORE AC- 
CEPTANCE. 





STEVENSON v. McLEAN. 





English High Court, Queen’s Bench Division, May, 
1880. 


Where negotiations for the saleo goods are pending 
between parties, and an offer of terms is made by one 
party, such offer remains in force as a continuing offer 
until the time for accepting or rejecting it has arrived, 
unless it be revoked before acceptance. But a revocation 
in order to be operative, must be communicated to the 
other party before he dispatches his acceptance, Byrne 
v. Van Tienhoven, 11 Cent. L. J. 451, followed. 


The fact and arguments appear at length in the 
judgment. 

Waddy, Q. C. and H. Shield, for the plaintiffs; 
Cave, Q. C. and Wormald, for the defendant. 

LusH, J. 

This is an action for non-delivery of a quantity 
of iron which it was alleged the defendant con- 
tracted to sell to the plaintiffs at forty shillings 
per ton netcash. The trial took place before me 
at the last assizes at Leeds, when a verdict was 
given for the plaintiffs for £1,900, subject to fur- 
ther consideration on the question whether, un- 
der tlie circumstances, the correspondence be- 
tween the parties amounted to a contract, and 
subject also, if the verdict should stand, to a ref- 
erence, if required by the defendant, to ascertain 
the amount of the damages. The question of law 
was argued before me on the 7th of May instant. 

The plaintiffs are makers of iron and iron mer- 
chants at Middlesborough. The defendant being 
possessed of warrants for iron which he had orig- 
inally bought of the plaintiffs, wrote on the 24th 
of September to the plaintiffs from London, where 
he carries on his business :—‘‘I see that No. 3 has 
been sold for immediate delivery at thirty-nine 
shillings, which means a higher price for war- 
rants. Could you get me an offer for the wholé 
or part of my warrants? I have 3,800 tons, and 
the brands you know.”’ On the 26th one of the 
plaintiff's wrote from Liverpool:—‘‘Your letter 
has followed me here. The pig-iron trade is at 
present very excited, and it is difficult to decide 
whether prices will be maintained or fall as sud- 
denly as they have advanced. Sales are being 
made freely, for forward delivery chiefly, but not 
in warrants, It may, however, be found advisa- 
ble to sell the warrants as maker’s iron. I would 
recommend you to fix your price, andif you will 
write me your limit to Middlesborough, I shall 
probably be able to wire you something definite 
on Monday.”’ 

This-letter was crossed by a letter written on 
the same day by the clerk of one Fossick, the de- 
fendant’s broker in London, and which was in 
these terms :— 

‘Referring to R. A. Machan’s letter to you re 
warrants, I have seen him again to-day, and he 
considers thirty-nine shillings too low. for same. 
At forty shillings he says he would consider an 
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offer. However, I shall be obliged by your kind- 
ly wiring me, if possible, your best offer for all or 
part of the warrants he has to dispose of.” 

On the 27th (Saturday) the plaintiffs sent to 
Fossick the following telegram :—‘*Can not make 
an offer to-day; warrants rather easier. Several 
sellers think might get thirty-nine shillings and 
sixpence if you could wire firm offer, subject re- 
ply. ‘Tuesday, noon.”’ 

In answer to this Fossick wrote on the same 
day :—‘* Your telegram duly to hand re warrants. 
I have seen Mr. Machan, but he is not inclined to 
make a firm offer. 1 do not think he is likely to 
sell at thirty-nine shillings and sixpence, but will 
probably prefer to wait. Please let me know im- 
mediately you get any likely offer.”” On the same 
day the defendant, who had then received the 
Liverpool letter of the 26th, wrote himself to the 
plaintiffs, as follows :— 

‘Mr. Fossick’s clerk showed me a telegram 
from him yesterday mentioning thirty-nine shil- 
lings for No. 3, as present price, forty shillings 
for forward delivery. I instructed the clerk to 
wire you that I would now sell for forty shillings, 
net cash, open till Monday.’’ No such telegram 
was sent by Fossick’s clerk. 

The plaintiffs were thus, on the 28th (Sunday,) 
in possession of beth letters, the one from Fossick 
stating that the defendant was not inclined to 
make a firm offer; and the other from the defend- 
ant himself, to the effect that he would sell for 
forty shillings, net cash, and would hold it open 
all Monday. This, it was admitted, must have 
been the meaning of ‘‘open till Monday.”’ 

On the Monday morning, at 9.42, the plaintiffs 
telegraphed to the defendant:—‘sPlease wire 
whether you would accept forty for delivery over 
two months; or, if not, longest limit you would 
give.” This telegram was received at the office 
at Moorgate at 10.1 a.m., and. was delivered at 
the defendant’s office in the Old Jewry shortly af- 
terwards. No answer to this telegram was sent 
by the defendant, but after its receipt he sold the 
warrants, through Fossick, for forty shillings, net 
cash, and at 1.25 sent off a telegram to the plaint- 
iffs :—*‘Have sold all my warrants here for forty, 
net, to-day.’’ This telegram reached Middles- 
borough at 1.46, and was delivered in due course. 
Before its arrival at Middlesborough, however, 
and at 1.34, the plaintiffs telegraphed to defend- 
ant: — ** Have received your price for payment 
next Monday. Write yon fully by post.” 

By the usage of the iron market at Middles- 
borough, contracts made on a Monday for cash 
are payable on the following Monday. 

At 2.6 on the same day, after receipt of the de- 
fendant’s telegram announcing the sale through 
Fossick, the plaintiffs telegraphed :—‘*Have your 
telegram following our advice to you of sale, per 
your instructions, which we can not revoke, but 
rely upon your carrying out.”” The defendant re- 
plied :—‘** Your two telegrams received; but your 
sale was too late. Your sale was not per my in- 
structions.”’ And to this the plaintiffs rejoined :” 
—‘Have sold your warrants on terms stated in 
your letter of 27th.”’ 





The iron was sold by the plaintiffs to one 
Walker at forty-one shillings and sixpence, and 
the contract-note was signed before one o’clock 
on Monday. The price of iron rapidly rose, and 
the plaintiffs had to buy in fulfilment of their 
contract at a considerable advance on forty shil- 
lings. 

The only question of fact raised at the trial was, 
whether the relation between the parties was that 
of principal and agent, or that of buyer and sel- 
ler. The jury found it was that of buyer and sel- 
ler, and no objection has been taken to this find- 
ing. Two objections were relied on by the de- 
fendant—tirst, it was contended that the telegram 
sent by the plaintiffs on the Monday morning was 
a rejection of the defendant’s offer, and a new 
proposal on the plaintiffs part, and that the de- 
fendant had therefore a right to regard it as put- 
ting an end to the original negotiation. 

Looking at the form of the telegram, the time 
when it was sent, and the state of the iron 
market, I can not think this is its fair meaning. 
The plaintiff Stevenson said he meant it only as 
an inquiry, expecting an answer for his guidance, 
and this, I think, is the sense in which the de- 
fendant ought to have regarded it. + 

Itis apparent throughout the correspondence 
that the plaintiffs did not contemplate buying the 
iron on speculation, but that their acceptance of 
the defendant’s offer depended on their finding 
some one to take the warrants off their hands. 
All parties knew that the market was in an un- 
settled state, and that no one could predict at the 
early hour when the telegram was sent how the 
prices would range during the day. It was 
reasonable that, under these circumstances, they 
should desire to know before business began 
whether they were to be at liberty in case of, and 
to make any and what, concession as to the time 
or times of delivery, which would be the time or 
times of payment, or whether the defendant was 
determined to adhere to the terms of his letter; 
and it was highly unreasonable that the plaintiffs 
should have intended to close the negotiation 
while it was uncertain whether they could find a 
buyer or not, having the whole of the business 
hours of the day to look for one. Then, again, 
the form of telegram is one of inquiry. It is not 
“I offer forty for delivery over two months,” 
which would have likened the case to Hyde v. 
Wrench, 3 Beav. 334, where one party offered his 
estate for £1,000, and the other answered by offer- 
ing £950. Lord Langdale, in that case, held that 
after the £950 had been refused, the party offering 
it could not, by then agreeing to the original pro- 
posal, claim the estate, for the negotiation was at 
an end by the refusal of his counter proposal. 
Here there is no counter proposal. The words 
are: “Please wire whether you would accept 
forty for delivery over two months, or, if not, the 
longest limit you would give.”’ There is nothing 
specific by way of offer or rejection, but a mere 
inquiry, which should have been answered and 
not treated as a rejection of the offer. ‘This 
ground of objection tnerefore fails. 

The remaining objection was one founded ona 
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well-known passage in Pothier, which was sup- 
posed to have been sanctioned by the Court of 
Queen’s Bench in Cooke v. Oxley, 3 T. R. 653, 
that in order to constitute a contract there must 
be the assent or concurrence of the two minds at 
the moment when the offer is accepted; and that 
if, when the offer is made, and time is given to 
the other party to determine whether he will ac- 
cept or reject it, the proposer changes his mind 
before the time arrives, although no notice of the 
withdrawal has been given to the other party, the 
option of accepting it is gone. The case of Cooke 
v. Oxley does not appear to me to warrant the 
inferenee which has been drawn from it, or the 
supposition that the judges ever intended to lay 
down such a doctrine. The declaration stated a 
proposal by the defendant to sell to the plaintiff 
266 hogsheads of sugar at a specific price, that 
the plaintiff desired time to agree to or dissent 
from the proposal till fourin the afternoon, and 
that defendant agreed to give the time, and prom- 
ised to sell and deliver, if the plaintiff would 
agree to purchase and. give notice thereof before 
four o’clock. The court arrested the judgment 
on the ground that there was no consideration 
for the defendant’s agreement to wait till four 
o’clock, and that the alleged promise to wait was 
nudum pactum. All that the judgment affirms is, 
that a party who gives time to another to accept 
_ or reject a proposal is not bound to wait till the 
time expires. And this is perfectly consistent 
with legal principles and with subsequent author- 
ities, which have been supposed to conflict with 
Cooke v. Oxley. It is clear that a unilateral 
promise is not binding, and that if the person 
who makes an offer revokes it before it has been 
accepted, which he is at liberty to do, the nego- 
tiation is at an end; see Routledge v. Grant, 4 
Bing. 653. But in the absence of an intermediate 
revocation, a party who makes a proposal by let- 
ter to another is considered as repeating the offer 
every instant of time till the letter has reached 
its destination,and the correspondent has had a 
reasonable time to answer it. Adams y. Lind- 
sell, 1 B. & Ald. 681. ‘*Common sense tells us,” 
said Lord Cottenham, in Dunlop v. Higgins, 1 H. 
L. C. 381, ‘that transactions can not go on with- 
out such arule.”? It can not make any difference 
whether the negotiation is carried on by post, or 
by telegraph, or by oral message. If the offer is 
not retracted, it is in force as a continuing offer 
till the time for accepting or rejecting it has ar- 
rived. But if it is retracted there is an end of 
the proposal. Cooke vy. Oxley, if decided the 
other way, would have negatived the right of the 
proposing party to revoke his offer. 

Taking this to be the effect of the decision in 
Cooke vy. Oxley, the doctrine of Pothier before 
alluded to, which is undoubtedly contrary to the 
spirit of the English law, has never been affirmed 
in our courts. Singularly enough, the very 
reasonable proposition that a revocation is noth- 
ing till it has been communicated to the other 
party, has not until recently been laid down, no 
case having apparently arisen to call for a deci- 
sion upon the point. In America it was decided 





some years ago that ‘‘an offer can not be with- 
drawn unless the withdrawal reaches the party to 
whom it is addressed before his letter of reply an- 
nouncing the acceptance has been transmitted.” 
Tayloe v. Merchant Fire Insurance Company, 9 
How. 390, and in Byrne v. Van Tienhoven, 49 
L. J.C. P. 316,11 Cent. L. J. 451, my brother 
Lindley, in an elaborate judgment, adopted this 
view, and held that an uncommunicated revoca- 
tion is, for all practical purposes, and in point of 
law, no revocation at all. 

It follows that, as no notice of withdrawal of 
his offer to sell at forty shillings net cash was 
given by the defendant before the plaintiffs sold 
to Walker, they had a right to regard it as a con- 
tinuing offer, and their acceptance of it made the 
contract, which was initiated by the proposal, 
complete and binding on both parties. 

My judgment must, therefore, be for the plaint- 
iffs for £1,900, but this amount is liable to be re- 
duced by an arbitrator to be agreed on by the 
parties, or, if they can not agree within a week, 
to be nominated by me. If no arbitrator is ap- 
pointed, or if the amount be not reduced, the 
judgment will stand for £1,900. The costs of the 
arbitration to be in the arbitrator’s discretion. 

Judgment for the plaintiffs. 
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WHITE v. MILLER. 





New York Conrt of Appeals, October, 1879. 


In an action for breach of a warranty, interest is not 
properly allowed on. the damages assessed, from the 
commencement of the suit to the day of the verdict. 


Appeal from judgment of the General Term of 
the Supreme Court, in the third judicial depart- 
ment, affirming a judgment in favor of plaintiffs, 
entered upon a verdict. The nature of the action 
and the facts are set fortn sufficiently in the opin- 
ion. 

EARL, J., delivered the opinion of the court: 

This is an action to recover damages for a breach 
of warranty in the sale of cabbage seeds. The 
warranty, as alleged and found, is that the seeds 
were Bristol cabbage seeds; and it was found that 
they were not, and that they did not produce 
Bristol cabbages. The rule of damages, as laid 
down by the trial judge in his charge to the jury, 
was in conformity with the decision of this court 
when the case was here upon a prior appeal (7 
N. Y. 118,) the difference in value between the 
crop actually raised from the seed sown and a crop 
of Bristol cabbage, such as would ordinarily have 
been produced that year. The judge also charged 
the jury that if they found for the plaintiffs, they 
should also allow them interest upon the amount 
of damages from the commencement of the suit, 
April 15, 1869, to the day of their verdict, May 30, 
1878. The jury found the damage to be $2,000, 
and the interest upon this sum to be $1,277.49, and 
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gave plaintiffs a verdict for the amount of the 
two sums. The defendant excepted to the charge 
as to interest, and this exception presents the only 
question for our consideration. 

The law in this State as to the allowance of in- 
terest in common law actions is ia a very unsatis- 
factory condition. ‘lhe decisions upon the sub- 
ject are so contradictory and irreconcilable that 
no certain rule for guidance ia all cases can be 
deduced from them. 

The common law rule, as expounded in Eng- 
land, allowed interest only upon mercantile se- 
curities, or in those cases where there had been an 
express promise to pay interest, or where such 
promise was to be implied from the usage of trade. 
Mayne’s Law of Damage, 2d ed. 105; Higgins v. 
Sargent, 2 B. & C. 349. Inthe absence of these 
conditions, interest was not allowed in an action 
for money lent, or for money had and received, or 
for money paid, or on an account stated, or for 
goods sold, even though to be paid for on a 
particular day, or for work and labor. Gordon v. 
Swan, 12 East, 419; Calton v. Bragg, 15 Id. 223; 
Walker v. Constable, 1 B. & P. 306; Cary v. Ed- 
wards, 3 Starkie, 132; Nichol v. Thompson, 1 
Camp. 52; Trelawney v. Thomas, 1 H. Bl. 303. 
Thus the law remained in England until the stat- 
ute of third and fourth, William IV., which pro- 
vides that upon all debts or sums certain, and in 
actions of trover and trespass de bonis asportatis, 
and in actions upon policies of insurance, the jury 
may in their discretion allow interest as part of 
the recovery. 

We have no statute in this State regulating the 
allowance of interest in such cases. The rule 
early adopted here upon the subject was more lib- 
eral than that adopted in England. The aliow- 
ance of interest was at first mainly confined to cases 
coming within the common law rule as above de- 
fined, and to actions to recover money wrongfully 
detained by the defendant. The rule wasthen ex- 
tended so as to allow interest upon the value of 
property unjustly detained or wrongfully taken or 
converted, and for goods sold and delivered, and 
fer work and labor; and thus, by asort of judicial 
legislation, the allowance of interest, as a legal 
right, was carried much further here than the 
‘scope of the English statute where the allowance 
was placed simply in the discretion of the jury. 
At first the allowance of interest in actions of 
trover and trespass de bonis asportatis was in the 
discretion of the jury. Now it is held to be 
matter of legal right. Down to a recent period 
interest was not allowed upon unliquidated ac- 

counts or demands. Now that last landmark has 


been swept away, and the sole fact that a de-- 


mand has not been liquidated is not a bar to the 
absolute legal right to interest. A reference to a few 
recent decisions will show the present state, or as 
I might with propriety say, the uncertain state of 
the law upon the subject. 

In Van Rensselaer v. Jewett, 2 N. Y. 135, 
the action was to recover rent payable in 
produce and work; and it was held that the 
plaintiff was entitled to recover interest from 
the time the rent fell due. It was admitted 





by Judge Bronson, writing the opinion, that the 
damages were unliquidated, and that there was no 
agreement fore interest. He, however, laid down 
the general rule thus: Whenever a debtor is in 
default for not paying money, delivering proper- 
ty, or rendering services in pursuance of his con- 
tract, he is chargeable with interest, from the 
time of default, on the specified amount of money, 
or the value of the property or servites, at the 
time they should have been paid or rendered. In 
Dana v, Fideler, 12 N. Y. 40, the action was on a 
contract to recover damages for the non-delivery 
of merchandise; and it was held that the plaintiff 
was entitled to recover not only the difference 
between the contract-price and the market-value, 
but also the interest on such difference; and that 
the allowance of interest did not rest in the dis- 
cretion of the jury. In McMahon vy. New York, 
ete. R. Co., 20 N. Y. 463, it was held that interest 
could be allowed upvun an unliquidated disputed 
claim for work under a contract for the con- 
struction of a railroad. The allowance was 
based upon the curious ground that the 
debtor was in default for not having taken 
the requisite steps to ascertain the amount of the 
debt. In this case, Judge Selden, speaking of the 
case of Van Rensselaer v. Jewett, said that that 
case went a step further in the allowance of inter- 
est than the prior cases, ‘‘and allowed interest 
upon an unliquidated demand, the amount of, 
which could be ascertained by computation, to- 
gether with a reference to well-established mar- 
ket values; because such values in many cases are 
so nearly certain that it would be possible for the 
debtor to obtain some proximate knowledge of 
how much he was to pay.’’ In Adams v. Fort 
Plain Bank, 36 N. Y. 255, and Mygatt v. Wilcox, 
45 Id., 306, it was held thatinterest could be re- 
covered in an action by an attorney upen his ac- 
count for services. The value of the services does 
not seem in either case to have been disputed. In 
the first case, it was held that interest could be 
recovered from the time payment for the services 
was due; and in the latter case, it was held that 
it could be recovered from the time the account 
was rendered by the attorney to his client. The 
recovery was based upon the theory that there 
was default in paying money due. In both cases, 
the account appears to have been substantially 
liquidated, the liability to pay alone being litigat- 
ed. In Smith v. Velie, 60 N. Y. 106, the action 
was to recover for services as housekeeper for de- 
fendant’s intestate during many years. The 
plaintiff had from time to time received money 
and goods to apply upon her account. There was 
no agreement as to the measure of compensation, 
and it was held that the account was unliquidated, 
and that interest was not recoverable, even from 
the death of the intestate, as there was not a fixed 
market-value by which the rate of wages could be 
determined. In McCollum v. Seward, 62 N. Y. 
316, the action was upon an unliquidated disputed 
claim for work and labor, and the referee allowed 
interest from the commencement of the action; 
and this, upon the appeal of the defendant, was 
held not to be erroneous. In Mercer v. Vose. 67 
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N. Y. 56, the action was to recover for services 
rendered by the plaintiff to the defendant. ‘The 
claim was unliquidated and contested. The ref- 
eree allowed interest upon the balanee found by 
him from the time plaintiff left defendant’s ser- 
vice, and demanded his pay. The action was com- 
menced in about a month after such demand was 
made, and it was held that plaintiff was entitled 
to recover interest at least from the commence- 
ment of the action, and that if there was any er- 
ror in allowing interest from an earlier date, it 
was too trifling to require correction. Upon the 
prior trial of this action, interest was allowed 
from the time a crop could have been harvested 
and sold, if the seed had beenas warranted. This 
was held by this court to have been erroneous, on 
the ground that “the demand was unliquidated 
and the amount could not be determined by com- 
putation simply or reference to market-values.”’ 

This brief presentation of decided cases shows 
how difficult it is to deduce from them any certain 
rule as to the allowanee of interest. A statute 
could probably be framed which would produce 
more certain, if not juster results. But it must 
be seen that to uphold this judgment, the rule as 
to the allowance of interest must be carried at 
least one step further than it has ever yet been 
carried; and we are unwilling that the step should 
de taken in this case. 

After a very thorough examination of the cases 
in England and this country, I have not been able 
to find one, prior to this one, in which it has been 
held that in a case where the claim was such as 
not to draw interest from an earlier date, interest 
could be allowed from the commencement of the 
action, unless the claim was such that the interest 
could be set running by a demand, the commenc- 
ing of the action in such case being a sufficient 
demand. 

In Feeter v. Heath, 11 Wend. 479, the action 
was to recover for work, labor and materials. 
‘There was no dispute as to the amount of plaint- 
iff’s claim; the only dispute was whether the de- 
fendant was personally responsible for the same. 
The agreement was to pay the plaintiff upon per- 
formance of his contract; and the court held that 
he was entitled to interest at least from the com- 
mencement of the action, as that was a legal de- 
mand of payment. Under the contract the 
plaintiff was entitled to interest from the time 
his money was due; and that was either when he 
finished his contract, or when he presented his 
bill and demanded payment; and the court held 
that the commencement of suit was a sufficient 
demand. If a demand was necessary, under the 
circumstances of that case, a demand before suit 
would have been just as effectual for the purpose 
of the interest allowance as the demand by the 
commencement of suit; and if such a demand 
had been made, the plaintiff would have been en- 
titled to interest at least from the time of such 
demand. In McCollum y. Seward, supra, the 
referee allowed interest from the commencement 
of the suit; and that was held not to be errone- 
ous. It was not decided that it would have been 
erroneous to have allowed interest from an earlier 
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date; and the same is true of the case of Mercer 
vy. Vose. If in each of those two cases an account 
had been made and presented to the debtor, and 
payment demanded, it is probable that the court 
would have sustained an allowance of interest 
from such demand. 

In Barnard y. Bartholomew, 22 Pick. 291, the 
action was to recover a balance of accounf for 
money and professional services; and it was held 
that ‘interest is to be allowed where there is an 
express promise to pay it, or where there is a 
usage proved from which the jury may infera 
promise to pay; and also it may be given as dam- 
ages for the detention of a debt after the time 
when due by the terms of the agreement, or for 
neglect to pay a debt after a special demand.” 
In Amee v. Wilson, 22 Me. 116, the action was 
upon an account for goods sold and delivered ; 
and it was held that the plaintiff would be en- 
titled to interest prior to the commencement of 
the suit, ‘‘by proof of an agreement to pay it, or 
by proof of a demand of payment anterior to the 
date of the writ.” 

The cases last cited tend to show that where 
an account for services, or for goods sold and de- 
livered, which has become due and is payable in 
money, although not strictly liquidated, is pre- 
sented to the debtor and payment demanded, the 
debtor is put in default and interest is set run- 
ning; and that, if not demanded before, the com- 
mencement of suit is a snfficient demand to set 
the interest running from that date. But there is 
no authority for holding in a case like this, where 
the cla‘m sounds purely in damages, is unliqui- 
dated and contested, and the amount so uncertain 
that a demand can not set the interest running, 
that it can be set running by tne commencement 
of the action. Why should the commencement 
of an action have such effect? The claim is no 
less unliquidated, contested and uncertain. The 
debtor is o more able to ascertain how much he 
isto pay. No new element is added. The con- 
ditions are not changed, except that the disputed 
claim has been put in suit; and there is no more 
reason or equity in allowing interest from that 
than from an earlier date. If interest as a legal 
right can be allowed in this case from the com- 
mencement of the action, then it must be allowed 
from the same date in all actions ex contractu, and 
logically it would be impossible to refuse it in 
actions ex delicto. 

Therefore when this court, upon the prior ap- 
peal, decided that the nature of this claim was 
such that interest could not be allowed thereon 
from a time anterior to the commencement of the 
action, it really decided the question now pre- 
sented. 

The judgment of the general term must, there- 
fore, be reversed, and the judgment entered upon 
the verdict must be modified by striking there- 
from the sum of $1,277.49; and as thus modified, 
it must be affirmed, without costs to either party 
as against the other upon the appeal to the gene- 
ral term and to this court. 

All concur except FOLGER and ANDREWS, JJ., 
absent. Judgment accordingly. 
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NorTe.—Interest, as interest, is allowed in England 
upon commercial paper and upon contracts where it 
is expressly provided for, or may fairly be implied 
from usage. It enters into the computation of dam- 
ages in many other cases, but as stated in the princi- 
pal case, not even with the aid of the statute 3&4 
Wm. IV. ch. 42, §§ 28, 29, does its allowance extend 
as faras inthis country. Where interest is allowed 
only as a part of the damages, it is more properly in 
the discretion of the jury. But the tendency in this 
country is to make the allowance of interest in all 
cases a matter of law; and whilst *‘the distinction be- 
tween interest as such and as damages exists, it is of 
little practical importance, except in certain cases as 
determining the rate.’’ Sedgw. on Dam., 7th ed. 
vol. 2, 175, note a. 

1. On liquidated demands ,two rules for the allowance 
of interest are to be deduced from the cases. First. 
Wherever there has been a contract to pay money at a 
given time, or within a reasonable time, or upon de- 
mand, interest is to be allowed from the time the 
money should have been paid. Second. Where money 
has been wrongfully acquired or detained, interest is 
to be computed from the time of the wrongful acqui- 
sition or detention. Both cases depend upon the prin- 
ciple that the defendant has been guilty of a legal de- 
fault in not paying over money to which he had no 
right. Ibid. 

2. Upon unliquidated demands, the general rule is 
that interest is not allowed. In Goff v. Rehoboth, 2 
Cush. 475, it is said that ‘‘interest can not be recov- 
ered upon an open and running account for work and 
labor, goods sold, and the like, unless there is some 
contract to pay interest, or some usage, as in the case 
of the custom of merchants, from which a contract 
may be inferred, or where the defendant is a wrong- 
doer in xcquiring or detaining money.’’ ‘‘It will be 
noticed that the exception stated is, in effect,t he 
same as the rule governing the allowance of interest in 
liquidated demands.’’ Sedgw. on Dam., 175, note a. 

8. Accounts for goods sold, labor done, ete. Upon 
book debts, except by virtue of special custom or 
agreement, interest is not chargeable. Temple v. 
Belding, 1 Root, 314; Crosby v. Mason, 32 Conn. 482; 
Tucker v. Ives, 6 Cow. 198; McKnight v. Dunlop, 4 
Barb. 36. And so in open mutual accounts, unless 
there be some promise or usage to pay interest. New- 
ell v. Griswold, 6 Johns. 45; Kane v. Smith, 12 Id. 
156; Consequa v. Fanning, 3 Johns. Ch. 587; Selleck 
v. French, 1 Conn. 32; and1 Am. L. Cases, 5th ed. 612, 
and note, p. 626; Williams v. Hersey, 17 Kan. 18; 
Saltes v. Parkhurst, 2 Daly 240; Flake v. Carson, 33 
Ill. 518. But ‘‘where there have been running ac- 
counts between parties, and one party has been in the 
habit of transmitting his accounts regularly to the 
other, striking a balance and charging or giving credit 
for interest as the balance might be, and no ob- 
jections have been made, and where this mode of 
stating accounts is shown to be the custom of the 
trade, such manner of charging interest is legal 
and will be supported.’’ Barclay v. Kennedy, 3 
Wash. C. C. 350; Veiths v. Hagge, 8 Iowa, 163; 
Pearson v. Grice, 8 Fla. 214; Easterly v. Cole, 1 Barb. 
235; and 3 N. Y. 302; Fisher v. Sargent, 10 Cush. 250, 
**A custom on the part of a creditor to charge inter- 
est on an account past due will not authorize its re- 
covery, unless the debtor was informed of the cus- 
tom.’’ Rayburn v. Day, 27 Ill. 46. But in Koons v. 
Miller, 3 W. & S. 271, the court say that ‘‘the practice 
of the merchants of Philade)phia to charge interest on 
their accounts after six months has endured for more 
than half a century; and itis so universal that their 
customers deal with them ayowedly on the basis of it, 
so that it necessarily enters into the contract as a part 








of it.’’ And see Porter y. Patterson, 15 Pa. St. 229; 
Adams v. Palmer, 30 Pa. St. 346; Righton v. Blake’s 
Exrs., 1 Brev. (S. C.) 159. ‘*A promise to pay in- 
terest may be inferred from the particular mode of 
dealing between the parties, or from the usages of 
trade governing the business in which the parties were 
engaged.’’ Ayers v. Metcalf, 39 Ill. 307; Howceutt 
v. Collins, 23 Miss. 398. An unliquidated account for 
money paid or lent carries interest. Liotard v.Graves, 
3 Caines (N.Y.) 225. It is also allowable on open mutual 
cash accounts. ‘*Whenever it is said, therefore, that 
no interest is recoverable upon an unliquidated ac- 
count, an account other than for money lent vr ad- 
vanced. or had and received, must be uuderstood.’’ 
Reid v. Rensselaer, 3 Cow. 426; s. C., 5 Cow. 587, in 
both of which reports the law as to allowance of inter- 
est upon unliquidated demands is exhaustively con- 
sidered. 

For work and labor done interest is ailowed from 
demand. Gray v. Van Amringe, 2 W. &S. 128; Ober- 
meyer v. Nichols, 6 Binn, 163; Feeter v. Heath, 11 
Wend. 478; Barnard v. Bartholomew, 22 Pick. 291; 
Amee vy. Wilson, 22 Me. 116, and cases cited in prin- 
cipal case. But where the right of the party to recov- 
er his compensation under the contract is doubtful, 
and is contested on reasonable grounds, and the 
amount due him requires to be adjusted by proceed- 
ings in the suit, interest is only recoverable after the 
right of the party to recover, and the amount of the 
recovery, have been determined. Shipman v. State, 
44 Wis. 461; The Isaac Newton, 1 Abb. Adm. 588. 
The doctrine intimated in Goff v. Rehoboth, and Gray 
y. Van Amringe, supra, that a demand, to be effectu- 
al, must be of the precise amount afterward found due 
by the court or jury, throws upon the creditor the ne- 
cessity of ascertaining the amount due. This, how- 
ever, probably depends upon all the circumstances in 
the case. See Delaware R. Co. v. Burson, 61 Pa. St. 
369. Sedg. on Dam., 7th ed., vol. 2, p. 183, note. 
**As a general rule, interest is not allowed upon 
partnership accounts until after a balance is struck on 
a settlement between the partners, unless the parties 
have otherwise agreed or acted in their partnership 
concerns.’’ Gilman v. Vaughan, 44 Wis. 646; Whit- 
comb y. Converse, 119 Mass. 38; Dexter v. Arnold, 3 
Mason, 284; Lee v. Lashbrooke, 8 Dana, 214; Beacham 
v. Eckford, 2 Sandf. Ch.116; Day v. Lockwood, 24Conn 
185; Desha v. Smith, 20 Ala. 747; Gage v. Parmelee, 87 
Ill. 329. But ‘*where a partner agrees in writing to 
exhibit a partnership account on a certain day, and 
make settlements, and on that day refuses and with- 
holds the books, he is properly chargeable with interest 
from sueh day on any balance found against him, on 
bill for an account, up to the date of the first decree.’ ’ 
Scroggs v. Cunningham, 81 Il]. 110; and see Derly v. 
Gage, 38 Ill, 27; Dunlap v. Watson, 124 Mass. 305. 
Upon accounts generally, interest has been allowed 
for unreasonable delay in payment. Newlan v. Shafer,. 
38 Ill. 379. In Adams v. Fort Plain Bank, and Mygatt 
v. Wilcox, cited in principal case, interest was allowed 
in one from the time payment was due, in the other, 
from the presentation of the accounts. See, also, 
Mercer v. Vose, 67 N. Y. 56, supra. The rule gener- 
ally, as stated in Adams Express Co. v. Milton, 11 
Bush, 49, is: ‘*On such demands (work and labor 
done) interest is sometimes allowed by way of dam- 
ages, in cases in which the debtor is justly 
chargeable with delinquency, but never where 
the delay is the result of the mere failure of 
the creditor to press the eollection of the claim.’’ 
See Hauxhurst v. Hovey, 26 Vt. 544; Sprague v. 
Sprague, 30 Vt. 483; Stimpson v. Greene, 13 Allen, 
326; Kaiser v. Wilhelm, 2 Mo. App. 596; Palmer v. 


Stockwell, 9 Gray, 237; Raymond y. Williams, 
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Iowa, 117; Shipman y. State, 42 Wis. 377, and 44 Wis. 
461. In Missouri a demand must be made. Kaiser v. 
Wilhelm, supra; Southgate v. A. & P. R. Co., 61 Mo. 
89. In Killingly v. Taylor, 1 CranchC. C. 99, the jury 
were instructed that they might or might not allow 
interest on the balance of an account, as_ they 
should judge proper, considering what was the gene- 
ral usage on that subject. In South Carolina interest 
is denied on ‘‘open accounts though a time be fixed 
for payments, unless there be an agreement to pay in- 
terest. An agreement may be implied as from a 
promise to give a note, o1 from the usage of trade.’’ 
Knight v. Mitchell, 3 Brey. 506; 2 Sedg. on Dam. 170. 
Interest has been allowed ‘‘on estimated rents and 
profits where the land is occupied by the consent of 
the owner, or where one tenant in common holds and 
enjoys the whole land by the consent of his co-ten- 
ant.’’ Vance v. Evans, 11 W. Va. 342. And on dam- 
ages assessed for land taken for public purposes, from 
the taking. Old Colony R. Co. vy. Miller, 125 Mass. 1; 
Delaware L. & W. R. Co., v. Burson, 61 Pa. St. 369; 
Chandler v. Jamaica Pond Aq. Co., 125 Mass. 544; 
Gest v. Cincinnati, 26 Ohio St. 275and Dunlap v. Wat- 
son, 124 Mass. 305. And for damages occasioned by 
laying out a private way. Kidder v. Oxford, 116 Mass. 
165; Edmands v. Boston, 108 Mass. 535. But in Chi- 
cago y. Allcock, 86 Ill. 384, it was held that in actions 
**to recover for damages to real estate, it is error to 
instruct the jury to allow interest on the amount of 
damages they may award, to be computed from the 
time the damages were sustained. ’’ 

4. For breach of contracts, torts, etc. For breach of 
contract for delivery of goods, interest is allowed on 
difference between contract and market price. Dana 
v. Fideler, 12 N. Y. 40. See Case vy. Cockle, 76 Ill. 
484; Bickell v. Colton, 41 Miss. 368; Brackett vy. 
Edgerton, 14 Minn. 174. Contra, Dobenspeck y. 
Armel, 11 Ind. 31. In trover it is allowed on market 
value. Winchester vy. Craig, 338 Mich. 205; Andrews 
vy. Durant, 18 N. Y. 496; Negus v. Simpson, 99 Mass. 
888; 2 Sedg. on Dam., 7 Ed., 411 and note a, and Id. 190, 
note 2. In Kentucky, however, in a recent case 
the rule as formerly often stated, that the allowance of 
interest in troveris in the diseretion of the jury, is 
adhered to (Newcomb vy. Baskett, 14 Bush. 667), the 
court saying: ‘‘This has been the long-settled doc- 
trine in this State. and particularly in cases of this 
character; and while the weight of authority from 
other States is in conflict with this rule, we have ad- 
hered to it too long to depart from it.’’ In actions 
for damages resulting from wrongful or negligent 
acts interest has been allowed. In Parrott y. Knick- 
erbocker Ice Co., 46 N. Y. 361, on the loss of a boat 
by collision. And the same principle is announced in 
Whitehall Trans. Co. v. N. J. Steamboat Co., 51 N. Y. 
369; Mailler v. Express Propeller Line, 61 N. Y. 312; 
and The Morning Star, 4 Biss. 62; and see Chapman 
v. Chicago R. Co., 26 Wis. 295. But in Illinois interest 
can not be recovered against a carrier upon damages 
for mere delay in the trensportation of goods, 
Illinois Cent. R. Co. vy. Cobb, 72 Ill. 148. Nor on 
damages for the value of stock killed by a railway 
company through negligence merely, and in the ab- 
sence of circumstances of aggravation, a statement to 
the contrary in Chicago, etc. R. Co. v. Schultz, 55 Ill. 
421, being said to be only adictum. In Missouri, it 
is said that ‘*in actions ex delicto based upon the sim- 
ple negligence of defendant, where no pecuniary ben- 
efit could arlse from the injury, it is error to allow in- 
terest on the amount of damages found by the jury.’’ 
Eagan v. M. P. R. Co., 6 Mo. App. 594; Kenney 
v. Hannibal, ete. R. Co., 63 Mo. 99, 3 Cent. L. J. 
399; Marshall vy. Schricker, Id. 308; Atkinson vy. A. & 
P. R. Co., Id. 367; Meyer v. A. & P. R. Co., 
64 Mo. 542. And inactions against carriers for loss 





in transportation of goods, the allowance of, interest 
is based upon the negligence of the carrier. Atkinson 
v. Steamboat Castle Garden, 28 Mo. 124; Gray v. Mo. 
River P. Co., 64 Mo. 47; Dunn vy. Hannibal, ete. R. 
Co., 68 Mo. 268. So interest was awarded in Wolfe v. 
Lacy, 30 Tex. 349, as punitory damages. It is not al- 
lowable in Louisiana in an action for atort. Green v. 
Garcia, 3 La. Ann. 702; Holmes v. Barclay, 4 La. 
Ann. 64. Nor eo nomine in South Carolina in a 
special action on the case. Holmes y. Misroon, 3 
Brey. (S. C.) 209. Norin Kentucky in an action on 
the case where trespass might have been. brought. 
Ormsby v. Johnson, 1 B. Mon. (Ky.) 80. As to the rule 
stated in the principal case, that interest will be al- 
lowed upon an unliquidated demand, provided the 
amount due can be ascertained by computation, see, 
also, Shipman vy. State, supra. 


ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 





BUILDING CONTRACT — ARCHITECT —CONDITION 
PRECEDENT.—In an action on a builder’s contract, 
which provides that all the works should be left com- 
plete and clear, to the satisfaction of the architect, 
and did not contain any provision for payment by in- 
stalments: Held, first, that the completion of the 
works to the satisfaction of the architect was a condi- 
tion precedent to the builder’s right to recover on foot 
of the contract. Secondly, that he was not entitled to 
recover for the value of work done, as to which, 
while incomplete, the architect had expressed ap- 
proval so faras then partially executed, but which 
was not subsequently completed tothe architect’s sat- 
isfaction.—Richardson v. Mahon. Irish Court of 
Common Pleas. 4 L. R. Ir. 486. 

COMMISSION AGENTS — CONSIGNOR—ACCOUNTS— 
COURSE OF TRADE — PROCEEDS OF SALES. — Ac- 
counts had been directed between the consignor of 
goods and commission agents, who were known to re- 
ceive goods from anybody, and to trade on their own 
account. The general course of trade, and that be- 
tween the parties was held to be that the commission 
agents were liable to the consignor for the amounts re- 
ceived, and made advances to him, and credited 
themselves in account with advances and interest, and 
debited themselves with the amounts received. Held, 
that the consignor was not entitled to an account of 
the application by the commission agents of the pro- 
ceeds realized by the sale of his goods. Knatchbull v. 
Hallett, 28 W. R. 782; L. R. 13 Ch. D. 696, distin- 
guished.—Kirkham v. Peel. English High Court,Chy. 
Div. 28 W. R. 941. 

LATERAL SUPPORT—EASEMENT— NEGLIGENCE.— 
The house which the plaintiff occupied as tenant toS 
fell two days after the defendant H had excavated the 
adjoining lands, which he owned, to within a few feet. 
of his line, close to which the house stood, and the 
plaintiff sued to recover damages for injury to his bu- 
siness, The house in question was built by S in 1854 
upon planks laid about one foot under the ground, so 
that he could remove it at the end of the ten years’ 
lease which he held. S, however, afterwards ac- 
quired the fee, and before the expiration of the twen- 
ty years in 1871, he became the owner of the defend- 
ant’s lot for about a year, when he conveyed it to H. 
There was no evidence that H knew that the house 
was receiving more support from his land than it 
would have required if it had been constructed in the 
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ordinary way, or that the excavation would have dam- 
aged the plaintiff’s land unweighted by the house. 
Held, that there had been no such user of the servi- 
ent tenement as to justify the presumption that an 


easement had been acquired by grant, nor had there | 


been twenty years’ possession of the support as an 
easement owing to the unity of seisin of 8S. Held, 
also, reversing the judgment of the Queen’s Bench, 
that as the plaintiff had no right to support the de- 
fendant’s land, and as the only evidence of negli- 
gence was that the defendant excavated to within a 
few inches of his line,the plaintiff could not recover.— 
Backus v. Smith. Ontario (Canada) Court of Appeal. 
16 Can. L. J. 247 


ACCIDENT INSURANCE — DEATH BY DROWNING 
WHILST IN AN EPILEPTIC Fit — ‘* EXTERNAL AND 
VISIBLE MEANS OF INJURY.’’—1. By a policy of in- 


i 
} 
| 
} 





‘*These statutes have been administered by the courts 
according to the fair construction of their terms and 
without a doubt of their constitutionality.’’ Again, 
speaking of an enactment which required the owner 
of a dog to put a collar about its neck, to be constant- 


| ly worn with the name and residence of the owner 
| marked thereon, and authorized any person to kill a 


| dog without such collar, when it had been decided 


| 


| bitration the umpire is appointed. 


surance, the defendant company agreed to pay to the | 


legal personal representatives of W £1,000, if W 
should sustain ‘‘any persona] injury caused by acci- 
dental external visible means, within the intention of 
the policy and its provisions, and the direct effect of 
such injury should occasion his death within three 
calendar months from the happening of such injury;’’ 
it being further provided that no claim should be 


| arbitrators. 


made under the policy ‘‘for any injury from any acci- | 


dent unless such injury should be caused by some 
outward and visible means, of which proof satisfac- 
tory to the directors should be furnished, and that 
the insurance should notextendto * * * * any 
injury caused by or arising from natural disease or 
weakness or exhaustion consequent upon disease, or 
any medica] or surgical treatment or operation ren- 
dered necessary by disease; or toany death arising 
from disease, although such death may have been ac- 
celerated by accident.’’ 
force, W, in crossing and fording a stream or brook, 


that no action would lie for such killing, he adds: 
**Similar statutes have been held in other States to be 
reasonable and constitutional regulations of police.’’ 
Hurd v. Chesley, 55 N. H. 21. Supreme Court of 
North Carolina. Opinion by SMITH, C. J.—Mowery 
v. Town of Salisbury. 


ARBITRATION — WHEN UMPIRE APPOINTED.—It 
matters not at what time during the progress of an ar- 
It is within the 
discretion of the arbitrators to appoint him before or 
after their disagreement. Where a submission to the 
award of two persons authorized the appointment of 
an umpire by them, if they disagree, it was held they 
might choose an umpire before they entered upon the 
inquiry. Bates v. Cooke, 17 E. C. L. 407. The award 
is either the award of the umpire or the award of the 
Take it in either way and it is good. If 
the appointment of the umpire by the arbitrators is 
proper at the time he is chosen,then it is his umpirage, 
and their joining with him will not vitiate; for a mere 


| stranger may join in an award or umpirage without 


invalidating the proceeding. But if onthe other hand 


| the arbitrators have no right to choose an ur pire be- 


fore disagreement, then it would be their award, and 


| the fact of the umpire’s joining in it would not vitiate 


was seized With an epileptic fit, and fell down in said | 
stream, and then and there, whilst suffering such fit, | 


was drowned. He did not sustain any personal in- 
jury to occasion death other than drowning. 
action by his executors to recover the £1,000 from the 


In an | 


defendant company, it was held, by the Exchequer | 
Division (KELLY, C. B., and HUDDLESTON, B.), that | 
the death of the insured, arising from drowning, was | 


a death occasioned by ‘‘personal injury caused by 
accidental external and visible means,’’ within the 
meaning of the policy, and happened under circum- 


stances entitling the plaintiff to make a claim under | 


the policy in respect thereof. Trew v. Railway Pas- 
sengers Ass. Co.,4 L. T. (N. 8.) 4838; 6H. & N. 839; 
30 L. J. 317, Ex. discussed and followed.— Winspear 
ce. Accident Ins. Co. English High Court, Ex. Diy. 
42 L. T. (CN. 8.) 900. 


NOTES OF RECENT DECISIONS. 





CONSTITUTIONAL Law—Tax ON DOG8.—A statute 
empowering town authorities to require the payment 
of a tax on dogs is constitutional. It is not an ad va- 
lorem, but a specific tax for the privilege of keeping a 
dog within the town, and if not paid by the owner, 
the dog may be treated as a nuisance and killed. 
Property in dogs is recognized by the Jaw and pro- 
tected against wanton and needless injury, and a civil 
action for damages may be maintained by the owner. 
Dodson vy. Mock, 4 Dev. & Bat. 146; Perry v. Phipps, 
10 Ired. 259. Yet they are not the subject of larceny. 
State v. Holder, 81 N. ©. 527. The question as to the 
right to impose a special tax upon dogs is discussed in 
Biair v. Ferchand, 100 Mass. 1306. Gray, J., says: 


it. Inthe case of Soulsby v. Hodgson, 3 Burr. 1474, 


Whilst the policy was in | there was a submission to arbitrators with power to 


choose an umpire, if they could not agree in a certain 
time. They failed to agree within the limited time, 
but chose an umpire. The umpire accordingly made 
an award and the arbitrators joined in it. The court 
were clear that this was the umpirage of the umpire 
alone, and held he was at liberty to take what advice 
or opinion or assessors he pleased. And again, in Beck 
vy. Sargent, 4 Taunt. 232, which was acase where there 
was a submission to arbitrators to make an award,and 
if they could not agree within a limited time, then to 
appoint an umpire. They did not agree within the 
time, but chose an umpire, and then joined with him 
in bis umpirage. Mansfield, C. J., said, what the ar- 
bitrators did in making the award was nothing, and 


| the award in law is the award of the umpire alone; it 


was nothing more than if mere strangers had joined in 
the award, and could not vitiate. And Heath, J., 
who satin the same case, said, it has been decided 


| in very old cases that the circumstances of another 


joining with the arbitrators in making an award does 
not vitiate, Supreme Court of North Carolina. 
Opinion by Asu¥, J,—Ntevens v. Brown. 


WATER WorksS—DOMESTIC PURPOSES — SPRINK- 


| LING STREETS.—A contract to supply water for dom- 
estic purposes can not be extended to furnishing water 





| 


for sprinkling streets, Plaintiff had no right tosurplus 
water over and above that necessary for domestic pur- 
poses. All above that amount belonged to the defend- 
ant, who could appropriate it to its own use, Su- 
preme Court of California, Opinion Per CuRtIAM,— 
Los Angeles Water Uo, v. Los Angeles, 


CRIMINAL EVIDENCE—WITNESS ON CRhOSS-EXAM- 
INATION BOUND 10 ANSWER CRIMINATING QUESB- 
TION.—When a witness yoluutarily testifies in chief 
op 4 particular subject, he may be cross-examined on 
that subject, even though his answers may criminate 
or disgrace him. One KR, a convict, a witness for the 
people baying testified very fully as to his own con- 
nection with the actual commission of the alleged 
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crime—that he was present at and a party to the lar- 
eeny charged against the defendant—was asked by 
counsel for defendant: ‘‘State the general plan 
which you and the defendant entered into with refer- 
ence to stealing these cattle?’’ To which witness 
said: ‘‘I decline to answer.’’ The court: ‘*What is 
your reason for declining???’ Answer: ‘‘On the 
ground that it would criminate me in other circum- 
stances.’’ By the court: ‘‘In other crimes?” 
Answer: ‘‘Yes.” The court then said: ‘‘I have no 
power to compel the witness to answer any such ques- 


tions.’ Held, error. Reversed. Supreme Court of 
California. Opinion by McKinstry, J.—People v. 
Freshour. 


**HOUSEHOLD FURNITURE’’—SEWING MACHINE 
—PIANO.—A sewing machine and a piano are articles 
of ‘‘household furniture.’’ The question here is, 
whether a piano and a sewing machine belonging toa 
married woman and kept by her at her home for use 
in the household, are to be regarded as “household 
furniture’? within the meaning of Gen. Stat. R. 1. cap. 
152,§5. We have no doubt whatever that a sewing 
machine is a domestic implement of such a character 
that it ought to be so regarded. There is more ques- 
tion in regard to the piano. It appears by cases cited 
for the defendant, that in Vermont and Wisconsin a 
piano is not deemed to be an article of household 
furniture. Dunlap y. Edgerton, 30 Vt. 224; Tanner 
v. Billings, 18 Wis. 173. We think, however, that the 
question may be decided differently according as the 
habits and usages of society differ in different States. 
Moreover, the provision of the statute referred to 
appears to be intended as a restraint on both husband 
and wife, for the common benefit of the family, and 
ought to be liberally construed. Upon the whole, 
therefore, we are of the opinion that the court below 
did not err in its ruling that a piano isan article of 
household furniture. Affirmed. Supreme Court of 
Rhode Island. Opinion PER CuRIAM.—Von Storch 
v. Winslow. 

OFFICES AND OFFICERS—MEANING OF ‘*OFFICIAL 
Misconpbuctr.’’—1. The term ‘‘ofticial misconduct’’ 
which under the Code § 8888 works a forfeiture of 
office, means such misconduct as involves moral tur- 
pitude or is wilful. The refusal, or failure or neg- 
lect of the officer must 5e either wilful or corrupt, be- 
fore the State is entitled to his removal, upon convie- 
tion of a misdemeanor, and xot a mere act of negli- 
gence or inadvertence, which may comport with hon- 
esty on his part, and a reasonable desire to properly 
discharge the functions of his office, 2. ‘The defend- 
ant was charged that as sheriff he negligently permit- 
ted certain persons in his custody, charged with 
felonies less than capital, toescape. Held, not within 
the section above cited. 
‘*official misconduct,’’ as defined by law, neither 
does the indictment charge wilful negligence. A 
sheriff may be removed from office upon conviction for 
wilfully permitting an escape, or he may be removed 
upona direct proceeding, if his acts or omissions 
amount to wilful negligence, but a conviction for neg- 
ligently permitting an escape, unaccompanied with 
corruption or wilfulness, does not work a forfeiture 
of office, Court of Appeals of Texas. Opinion by 
CLARK, J. Reversed,— Watson v. State. 


KENTUCKY COURT OF APPEALS. 
September Term, 1830, 


Where 
in an ia- 


OMISSION OF WORDS IN INDICTMENT. 
there is an omission of the word ** weapon’ 





| 


This act does not amount to | 


dictment ‘‘for carrying concealed upon or about his 
person a deadly’’ weapon, the court will supply the 
word, as the allegation unmistakably indicates the 
word omitted, and enables the court to supply it with 
absolute certainty. Demurrer of appellee to the in- 
dictment should have been overruled. Reversed. 
Opinion by COFER, J.—Com. v. Gee. 


ALIMONY PENDENTE LITE—PLEADING— REASON- 
ABLE SUPPORT.—The pleadings and affidavits present 
the sole question whether the appellee is entitled to 
alimony pending suit brought by her for divorce 
against her husband, the appellant. There being 
nothing else in the record by which to decide the 
question, the reasonableness or unreasonableness of 
the separation can not now be considered, and can not 
be decided until the evidence shall have been taken in 
the legal mode. Though the appellant controverts 
the material allegations of his wife’s petition, until 
he establishes, by affirmative evidence, her derelic- 
tion, without his fault, he stands under legal demand 
to support her. And the mere fact that the suit is 
pending, incomplete in its preparation, is alone suffi- 
cient to entitle the wife, who has no adequate means 
of her own, whether plaintiff or defendant, to ali- 
mony durivg its pendency. Bishop on Marriage and 
Divorce, vol. 2, sec. 384; Gen. Stat., chap. 52, art. 3, sec. 
6; Cravens v. Cravens, 4 Bush, 435. The allowance 
of $125 for appellee’s temporary support is certainly 
very reasonable out of an estate, which the record 
shows, of $4,000 or $5,000 owned by appellant. 
Judgment affirmed with damages. Opinion by COFER, 
C. J.—Caskey v. Caskey. 

PLEADING — NOVATION — RENEWAL OF NOTES.— 
Plaintiff’s pctition alleged that defendant, Altemeyer, 
was a partner with one John Andreas, under the firm 
name of Andreas & Altemeyer, and that they gave 
the plaintiff their note for $699; that the note was 
discounted at the bank of Taylor & Sons, and there- 
after $399 was paid on the note; and afterwards a 
dissolution of the firm, and a renewal of the note at 
the bank, by Andreas alone, with the plaintiff as 
security, and two renewals thereafter. General de- 
murrer by defendant was sustained, and petition 
dismissed, from which judgment this appeal is 
prosecuted. Held, that the petition fails to disclose 
a cause of action, without reference to the question 
whether the taking of a new note or notes operated to 
discharge the appellee from liability on the original 
note, and as the judgment must be affirmed on that 
ground it is not necessary to decide whether, as mat- 
ter of law, the appellee is released. The renewals 
executed to bank of Taylor & Sons, sufliciently show 
that appellants have parted with their title to the 
original note, and that it became the property of the 
bank, and there is nothing to show that they have paid 
the bank or have in any way become reinvested with 
title to that note. The mere renewal of the 
note by Audreas and the appellee did not have 
that effect. If the renewal to be taken to 
be a satisfaction of the old note, then it is 
extinguished. If the renewal was not a satisfac- 
tion, then it continued to belong to the bank until the 
new note was paid, and it is not alleged that this has. 
been done. ‘The facts stated show that the original 
note, if not satistied, belongs to the bank and not te 
the appellants, and consequently in any aspect of the 
case the appellants manifested no cause of action. 
Judgment atirmed. Opinion by Corer, ©. J. Bets 
v. Altemeyer. 
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SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 
July, 1880. 


PROCEEDS OF PROPERTY STOLEN FROM THE 
UNITED STATES MAIL — JURISDICTION OF PosT- 
MASTER-GENERAL.—A bill in equity can not be main- 
tained to enforce the trusts declared in a deed given 
by an employee ina United States post-office to the 
postmaster thereof, said trusts being that said post- 
master shall apply the proceeds of the property con- 
veyed to pay all claims growing out of money and 
property stolen by said employee from letters in said 
post-office, and return any balance remaining to the 
grantor, it appearing that the whole of the property 
conveyed in said deed was the proceeds of money and 
property stolen by said employee from the mails, 
since, under the U. 8. Stat. of March 1, 1847, and 
subsequent re-enactments, the postmaster-general 
has the exclusive right to the custody of said property 
and the exclusive jurisdiction to determine who are 
the rightful owners and to distribute it among them. 
Affirmed. Opinion by MORTON, J.—Laws v. Burt. 


WILL—TRUST—REMAINDERS.—A testatrix gave the 
residue of her estate tu a trustee to hold in trust ‘‘for 
the following objects, to wit: In case my daughter 
shall be left a widow, to pay over to her during her 
widowhood all the interest on such sums as may be in 
his hands at the time she shall become a widow. And 
in case my said daughter M shall leave any child or 
children, the amount in said trustee’s hands shall be 
paid over to such child or children at their maturity, 
or when of full age of twenty-one years. And in case 
said M shall leave no child or children, then the 
amount in mytrustee’s hands shall be paid over to 
my brothers J and B, or their several legal represent- 
atives, in equal proportions to said J and B, or their 
several representatives, meaning their children.’’ 
The testatrix died, leaving her daughter M surviving. 
M subsequently died, leaving a husband and two 
children—C, who is still a minor, and S, who died be- 
fore attaining his majority. Held, that the testatrix’s 
brothers, J and B, took nothing under the will; that 
the grandchildren, C and S, took interests in the na- 
ture of remainders, which vested in them at least 
upon the death of their mother; that upon the death 
of § his interest in the trust fund passed to his father 
under the statutes of distribution of this Common- 
wealth; that the trustee holds the fund one-half for 
the benefit of C, and one-half for the benefit of the 
father; that as to the last-named half the trustee holds 
it upon a mere dry trust, and that as the cestui que 
trust is sui juris and capable of managing his prop- 
erty, and it is not for the interest of any one that the 
trust should be continued, the last-named half should 
be paid to the father. Opinion by Morton, J.— 
Teele v. Hathaway. ° 


PROMISSORY NOTE—MORTGAGE— MERGER. —In an 
action upon a promissory note, it appeared that the 
note was given by the defendant to the plaintiff, and 
was secured by a mortgage upon certain real estate. 
The note and mortgage were of the same date, and it 
did not appear that there was any other mortgage 
upon the property. Afterwards, and before the note 
became due, defendant conveyed the property to J 
and B, subject to the mortgage, it being recited in the 
deed that the grantees assumed and agreed to pay the 
mortgage. Subsequently, and after the maturity of 
the note, J and B conveyed the mortgaged premises 
to the plaintiff, for a:consideration named in their 
deed to the plaintiff, subject to the mortgage, which, 
it was recited in said deed to plaintiff, ‘*forms part of 
the above consideration.’’ Held, that this operated 





as a payment of the mortgage debt by a party legally 
bound to pay it to a party entitled to receive it. The 
same person who held the mortgage has become the 
holder of the equity of redemption, and there being 
no intervening incumbrance or outstanding interest in 
any other person, the mortgage is merged and the 
debt extinguished. 2 Wash. R. P. 180. Opinion by 
AMES, J.—Dickason v. Williams. 





QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. ] 


QUERIES. 


40. In 1873, A sold to B & C a lot of land to be paid for 
in six years, B & C at the time of sale making a payment, 
and A executing bond for title. The property was worth 
$3,000 in 1878. C sold to B his interest in the land in 1879; 
a judgment was obtained by D against B, and thereafter 
B, having paid $2,200 on the land, and being unable to 
pay the remaining $800 and interest when his notes for 
purchase-money matured, exchanged with E for a 
cheaper farm, executing to Ba perfect title and paying 
up A, and taking titles from A to himself. Can D enforce 
his judgment against ‘the $3,000 farm conveyed by A to 
E, no title having been in B, by billin ‘equity? B paid 
$2,200, but received no deed from A. E bought and re- 
ceived title from A, without any notice of D’s judgment 
other than the record thereof in the court of its rendi- 
tion. J. H.M. 

Milner, Ga, 





41. A sued B by attachment in the circuit court, alleg- 
ing as a ground for the attachment the non-residence of 
B. The clerk issued an order of publication. The orig- 
inal petition and writ of attachment in the proper form 
is delivered to sheriff, who, on the return day of writ 
makes the following return in writing, indorsed on pe- 
tition instead of on the writ: “I, John Smith, sheriff of 
J County, Missouri, do hereby certify that I executed 
the within petition and writ of attachment on the 3lst 
day of January, 1866, by levying the same upon all the 
right, title and interest of the within named defendant 
B, in and to the following described real estate, situate 
and lying in the county of J, in the State of Missouri, to- 
wit (here follows a description of the real estate): and 
lfurther certify that the said defendant B can not be 
found in my said county of J. John Smith, Sheriff. By 
John Roe, D.8.’* Did the court acquire jurisdiction in 
the case to render a special judgment against the prop~ 
erty? Could the judgment be attacked collaterally? The 
statute of 1855 was in force at the time the proceedings 
were had. ‘ P. 

Warrensburg, Mo. 


ANSWERS. 

33, [11 Cent. L. J. 197.] If the government has through 
mistake given Aa patent tothe N. 1-2 sec.1,when it 
should have given him a patent for the S 1-2 sec. 1, on 
his making this appear, the government will correct the 
mistake. If A should want to claim the N 1-2 sec.1 by 
virtue of his patent, justice would compel him to make 
good toB what he has done in way of improvement, 
etc. A and B both were in faultin not seeing that the 
government gave them a good title. E. H. KERR. 

Dayton, O. 
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CURRENT TOPICS. 


——— e 


Messrs. A. L. Bancroft & Co., of San Francisco, 
having got well under way their extensive enterprise 
for bringing all the American Reports within the 
compass of a single series, have turned their attention 
to the treatises. They announce, as will be seen by 
reference to our advertising columns, an Index-Digest 
of Text Books now in course of preparation by Mr. 
Benjamin Vaughan Abbott, the well-known compiler 
of legal works. The title of the book sufficiently ex- 
plains its purpose; and that such a publication will be 
of the highest value to the profession, there can not be 
a doubt—provided only that it be undertaken with a 
proper appreciation of what it must contain. The 
publishers invite. at this time, an expression of 
opinion from the profession generally as to the, ground 
which the work should cover. We submit to them 
as our contribution to the many suggestions which 
they will doubtless receive, one or two hints 
which we think will be found worth considering. In the 
first place, the work must be complete. It must in- 
clude all the legal text-books published in this coun- 
try, down to the day the manuscript is put in the 
hands of the printer. Whether it should not in- 
clude all the English treatises is also worth considering. 
Many of the best consulted of the text-books are 
English, and have no competitors in this country— 
Lindley on Partnership, and Benjamin on Sales for 
example. Many of the fullest discussions of valuable 
principles are to be found in the notes of American 
editors to English works—to Smith’s Leading Cases, 
to Russell on Crimes, to Blackstone’s Commentaries, 
and many others. Now, an index will not be complete 
which rejects these English authorities; it certainly 
will be far from satisfactory if it omits any reference 
to the labors of these American editors. At the same 
time it would probably be a difficult task to separate 
the text from the notes. The best of the legal maga- 
zines should likewise be included, with their hun- 
dreds of papers upon moot points inthe law. But 
all these, as we have said, are matters which Mr. 
Abbott must carefully consider; and upon the proper 
solution of them will depend, in a great meas- 
ure, the success of this enterprise. There is an- 
other word we feel compelled to say in this con- 
nection. It is absolutely necessary that this work, 
if it is to profit the bar at all, shall be accurate. 
Mr. Abbott has made an enviable reputation as 
a compiler, and he is justly entitled to the honors he 
has won. But of late years there has been developed 
among the lawyers of the West and South—we do not 
know the temper of Eastern lawyers on the subject— 
an idea that he is attempting too much work, and that 
in carrying out what he has undertaken he is forced 
to rely too much upon assistants. Complaints of this 
kind have been brought to our notice more than once, 
and we have been often urged to protest that if work 
of this kind is to be farmed, it should not be farmed 
to incompetent men. Two requisites the profession 
will require of this proposed work, and they are rad- 
ical—it must be as extensive as the text-books, and as 
accurate as the best talent can make it. 


The French law of marriage is peculiar, following 
in its most important features the Roman law. A man 
can not marry until he has attained the age of eight- 
een, nora woman until she is fifteen. The consent 
of both father and mother is required by a son under 





twenty-five years of age, and by a daughter under 
twenty-one. If the parents disagree as to the con- 
sent, that of the father suffices. If the father or 
mother is dead, or can not give consent, the consent 
of one is sufficient. If both are dead, then the grand- 
father and grandmother take the place of the parents. 
If the grandfather and grandmother of the same line 
disagree, the consent of the grandfather suffices: dis- 
sent between the two lines carries consent. Whena 
man has attained his twenty-fifth year and the woman 
her twenty-first, both are still bound to ask, by a for- 
mal notification, the consent of their parents; and 
until the man has attained his thirtieth year and the 
woman her twenty-fifth, this formal act must be re- 
peated twice, from one month to another, and one 
month after the third application it is lawful for the 
parties to marry with or without consent. After the 
age of thirty it is lawful to marry, in default of con- 
sent, a month after one formal notice has been given, 
which notice must be served upon the father and 
mother or grandfather by two notaries or by one 
notary and two witnesses. In the event of the parents 
or ancestors to whom these notifications should be 
made being absent, a copy of the judgment declaring 
the absence must be produced, or, in default of it, an 
acte de notoriete drawn up, on the declaration of 
four witnesses, by the justice of the peace. So rigid 
are the marriage laws in France that if the rules are 
neglected, if the registrar neglects to state in the 
marriage certificate that the consent of the parents has 
been obtained, he is liable to a fine of 300 franes and 
six months’ imprisonment, and when the prescribed 
notices are not carried out, to a fine of 300 frances and 
one month’s imprisonment. 


A case has recently arisen in England which has 
called public attention to the above provisions of the 
French law, and which has caused the English gov- 
ernment to announce that they will inquire whether 
any means can be devised for making the provisions 
of the French Marriage Laws more generally known 
in England, so as to prevent in future the sad cases 
which have occurred in which English women had 
married French subjects in England without know- 
ing that such marriages were invalid according to the 
law of France. Asthe matter is of as great import- 
ance to American citizens as to English—for marriages 
between Americans and French are not unfrequent— 
we give the following extract from a leading journal 
containing a summary of the latest case of the kind: 
**A Miss Belgrave married, in 1876, a young French- 
man in London. The bans were duly published; 
there was no irregularity in the marriage, according 
to English law; and the husband was quite able to 
know his own mind, seeing he was over one-and- 
twenty. Nearly three years after this marriage, M. 
Desainte, for that was his name, made known to his 
father, for the first time, the fact that he had taken to 
himself a wife. He was invited to return to Paris; 
his father appeared inclined to pardon him and to 
recognize the marriage. The son visited his parents, 


‘ but returned in a few days to London, bringing va- 


rious presents for his wife from his mother and sisters. 
He then went back to Paris, telling his wife before he 
left her that he would rejoin her in a day or 
two. He did not return. His family induced him 
to desert his wife; the father took exception to 
the validity of the marriage; and the Civil Tribunal 
of the Seine has devided that the marriage is void, 
inasmuch as the young man was only twenty-two at 
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the time that the ceremony was performed, and as he 
had not obtained the assent of his father and mother. 
Madame Desainte was held to be no true wife; she and 
her children were turned into the street, and might 
have perished but for timely charity. Such, it is said, 
are the facts of the case, and they are not unique. A 
correspondent, the Lady President of the Mission 
Homes at Paris, mentioned three other instances 
which had just come under her notice, and not afew 
cases in which the requirements of the French law 
have been a snare to ignorant English women must be 
in the recollection of everyone. The ground for an- 
nulling Madame Desainte’s marriage was that the 
husband had not procured the consent of his 
parents.’’ 








RECENT LEGAL LITERATURE. 


HOLLAND’S SYSTEM OF JURISPRUDENCE. 


We have here a new contribution to the modern se- 
ries of elementary, or condensed, legal classics. Mr. 
Holland applies to the whole general field of jurispru- 
dence the system which has been applied to different 
branches of the law; as, for example, by Mr. Stephen 
to the law of evidence. He is a clear, forcible writer, 
and the treatment of his subject is decidedly original. 
His book will, therefore, meet with favor, and will 
probably become a classic treatise. Foran example 
of his method, we quote his classification of Contracts. 
They are ‘ ‘divided, in the first place, into those which 
are principal,that is to say,which are entered into with- 
out an ulterior object, and those which are accessory, 
i. €., which are entered into only for the better carry- 
ing out of a principal contract.’’ Attempting, then, 
to improve on the old and somewhat arbitrary classifi- 
cations of contracts, and to group them together “‘ac- 
cording to their natural affinities,’’ he sub-divides 
principal] contracts into six classes, according to their 
several objects, viz.: 1. Alienation; 2. Permissive Use; 
3. Marriage; 4. Service; 5. Negative Service; 6. Ale- 
atory gain. The more important species of accessory 
contracts are stated to be: 1. Suretyship; 2. Indem- 
nity; 3. Pledge; 4. Warranty; 5. Ratification; 6. 
Further Assurance. Mr. Holland quotes with some 
freedom, and with apparent approval, from the re- 
cent work of Sir Wm. R. Anson on Contract, which 
was noticed ina late number of this JOURNAL. His 
definition of a contract is substantially the same as 
Mr. Anson’s, though in different terms, viz: ‘*It is 
an agreement entered into by several, by which rights 
in personam are created, available against one or 
more of them.’’ Mr. Anson’s words are: ‘Contract 
is an agreement enfurceable at law, made between 
two or more persons, by which rights are acquired by 
one or both, to acts or forbearances on the part of the 
other.’’ Mr. Holland’s elucidation of Rights is in- 
teresting. He states the elements of a legal right as 
follows: 1. A person in whom the right resides, or 
who is clothed with the right. 2. In many cases an 
object over which the right is exercised. 3. Acts or 
forbearances which the first person is entitled to ex- 
act. 4. A person from whom these acts or forbear- 
ances can be exacted, or against whom the right is 


The Kiements of Jurisprudence. By Thomas Erskine 
Hollaud, D.C.L., Chichele Professor of International 
Law and Diplomacy, and Fellow of All Souls College, 
Qxford. Oxford: At the Clarendon Press. 1880. 





available. In shorter words these elements are: 1. 
The person entitled. 2. The object. 3. The act er 
forbearance. 4. The person obliged. A similar sys- 
tem of elementary classification is attempted through- 
out the whole volume, a book of moderate compass. 
Its principal subdivision is into five parts, viz: Part 
1, Law and Rights; 2, Private Law; 3, Public Law; 
4, International Law; 5, The Application of Law. 
But few citations of authorities are made, the author 
evidently relying on the soundness and correctness of 
his own propositions or statements of legal principles, 
and appealing for their verification to the reasoning 
faculties of his readers rather than to authority. 





RECENT REPORTS. 


For the size of the book—less than 400 pages—the 
fourteenth volume of the Nevada Reports presents an 
unusually large amount of interesting matter. The 
following cases strike us as being novelin more than 
onesense. The rule that where a statute has received 
a judicial construction in another State, that construc- 
tion will be followed in the courts of a State which has 
copied it, is subject to the limitation that the decision 
of the former State can not be presumed to be known 
to the legislature of the latter State antecedent to its 
official publication. Hunter v. Truckee Lodge, p. 25. 
Would a law journal be ‘‘official?’??’ We presume so. 
A person finding property on the highway, and know- 
ing the owner from marks on it or otherwise, but not 
restoring it to him, is guilty of a felonious taking. 
State v. Clifford, p. 72. If a sheriff, forthe sake of 
obtaining employment, agrees in advance to render 
official services fora party. and to receive nothing 
unless the party succeeds in his suit, he can 
not recover his fees without showing that the 
defendant succeeded. Barker v. McLeod, p. 148. 
But is not such a contract void as against 
public policy? We thinkso. See4 Cent. L. J. 122. 
It was disputed whether A was to receive from B 
$1.90 or $2 per cord for cutting his wood. Held, 
that evidence that B let contracts to other parties for 
$1.90 a cord was inadmissible. Geremia v. Mayberry, 
p. 199. Where the provisions of an unconstitutional 
act attempt to repeal a former statute, the repealing 
clause falls with the act. State v. Hallock, p. 202. 
The sureties upon an undertaking on appeal are not 
released by the mere delay of plaintiff in bringing 
suit. Quillen v. Quigley, p. 215. Sureties can not re- 
lease themselves from liability by notice to the creditor 
to enforce his demand against the prineipal debtor. 
Id. D was indicted for breaking jail. On the trial he 
offered to prove, as an excuse, that the condition of 
the jail was intolerable and injurious to his health. 
Held, inadmissible. State v. Davis, p. 439. An 
agreement made before election to divide the salary, 
fees and emoluments of the office of district attorney, 
the consideration therefor being that the plaintiff 
should use his influence to secure the election of the 
defendant to said office, is illegal and void. Gaston 
v. Drake, p.175. “The cases of State v. Ah Chuey, 
p. 79, and Ex parte Siebenhauer, p. 365, we have re- 
ferred to at length in previous issues, See ante, 111, 
219, 159. 


Reports of Cases Determined in the Supreme Court of 
the State of Nevada during 1879 and 1880. Bicknell & 
Hawley. Vol. 14, San Francisco: A. L. Bancroft & Co, 
1830. 
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